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Current Lopics. 

Announcement is made from Washington of 
the tender to and acceptance by Judge William 
R. Day, of Canton, Ohio, of the seat on the 
bench of the Supreme Court of the United 
States soon to be vacated by the retirement of 
Justice Shiras. The appointment is in all re- 
spects admirable, and maintains the high 
standard which has seldom been relaxed in 
recruiting this august tribunal. Both of Judge 
Day’s grandfathers were justices of the Su- 
preme Court of Ohio, and his father, Luther 
Day, was later chief judge of the same court. 
The appointee is in his fifty-fourth year and 
was graduated from the University of Michi- 
gan in 1870. While engaged in the practice of 
the law in Canton he became an intimate 
friend of William McKinley, through whose 
official recognition as President of the United 
States he was enabled to accomplish the note- 
worthy diplomatic achievements that have cast 
such luster upon his comparatively brief public 
career. Having held an Ohio judgeship, to 
which he was elected by both of the great 
political parties, he became Secretary of State 





in 1898, and a year later he was appointed 


mat of the first rank. Judge Day is univer- 
sally recognized as a lawyer of great ability, 
a student of government in the highest sense, 
and possessed of those qualities of poise, clear- 
ness of judgment and mental acumen which 
are necessary on the bench of the highest court 
of the land. That his appointment strength- 
ens the tribunal will, we think, be universally 
conceded. 


The Appellate Division of the New York 
Supreme Court has, by a vote of three to two, 
declared unconstitutional “so much of the 
Franchise Tax Law as directs the assessment 
to be made by the State tax commissioners.” 
The court holds that this power rests with 
the local assessors ; at the same time it is note- 
worthy that neither the decision nor any of 
the opinions attacks the principle of the law. 
The tax commission has appealed, and in the 
meantime local tax officials are preparing to 
add franchise valuations to their tax lists. It 
seems strange—or was it merely a coinci- 
dence? — that the law is declared unconstitu- 
tional in the very particular that the corpora- 
tions had it amended. How local officers, 
whose jurisdiction is limited by their tax dis- 
tricts, and every set of whom constitutes a 
different body, can determine equitably the 
varying value of the intangible part of cor- 
poration properties, is difficult to imagine, but 
it is quite probable they will be willing to 
make the attempt. 


The United States Supreme Court has de- 
cided, in the case of Annie Andrews v. Kate 
H. Andrews, in which was involved the ques- 
tion which was entitled to administer upon the 


estate of the late Charles S. Andrews, of 


Massachusetts, that the divorce granted to 
Andrews from his first wife, Kate H. An- 
drews, in South Dakota, was invalid, on the 


United States circuit judge in Ohio. Under| ground that Andrews’ stay of six months in 


President McKinley he became assistant Sec- 
retary of State and then secretary. He 
headed the peace commission that was to 





South Dakota prior to securing the decree of 
divorce did not constitute legal residence. 
This is a confirmation of the action of the 





make a treaty with Spain after the brief war| Massachusetts courts in upholding the statute 

With that country, and the difficult work of| which provides that the courts of the State 

straightening out the relations. between this | shall not recognize a divorce secured in an- 

country and the Spanish government was the| other State by a resident of Massachusetts. 

climax to his service as a statesman and diplo-' The opinion of the Supreme Court was deliv- 
Vou. 65. — No. 2. 
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ered by Mr. Justice White, Justices Fuller, 
Harlan, Brown and McKenna concurring, and 
Justices Brewer, Shiras and Peckham dissent- 
ing. Justice Holmes did not sit. The court 
takes the ground that the right to pass upon 
the validity of the divorces of its citizens is a 
reserved right of the State. The decision is 
of much importance in the line of breaking 
down the easy-divorce machinery set up by 
certain States “for revenue only.” In. view 
of this decision, no citizen of any State going 
to another State to take advantage of its easy- 
divorce laws, can be sure that he stands di- 
vorced when he returns to the State of his 
regular domicile. The court did not decide 
how long a time would be necessary to acquire 
a legal residence in any other State, which is, 
perhaps, quite fortunate for society and good 
morals. The decision ought to prove a pow- 
erful argument as well as an incentive to the 
enactment of a uniform divorce law. 





Justice Herrick, of the Supreme Court, not 
long ago administered a severe, but we are 
bound to conclude, a deserved rebuke to the 
district attorney of Albany county and the 
city judge of Albany for their action in con- 
ducting a prosecution for the alleged crime of 
sodomy. In their summing up, the lawyers 
repeatedly stated to the jury their individual 
and personal opinions of the prisoner’s guilt, 
and made numerous appeals to prejudice. 
When Justice Herrick came to charge the jury 
he very properly censured the attorneys in 
severe, but none too severe, term. He said: 


Perhaps it is well, gentlemen, before we come to 
consider this case to brush away some of the things 
that have no business in it. Each counsel that you 
have observed here has proclaimed his belief; the 
one that of the innocence of his client, and the other 
the guilt of the man he is prosecuting. You will 
not take that into consideration for a moment. It is 
a grossly unprofessional thing for a lawyer to state 
to a jury what his belief is. Counsel of experience, 
reputable counsel, never indulge in it. These gen- 
tlemen, when they get older and have more experi- 


ence and have paid more attention to the ethics of 


the profession, I think will not indulge in that sort 
of-thing. They carry no weight; it is the unsup- 
ported statement of men. They are placing them- 
selves for credit and standing in the community 
before you without the sanction of an oath that any 
witness presents in a case. You have no right to 


consider it for a moment, excepting as an indication| sion would cost, no one knows how much, of 
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Standing 


that the counsel have not risen to the best 
of their profession. 

These remarks are thus prominently quoted 
because of the commonness of the offense and 
the urgent need of reform in the matter. Itjs 
no part of the duty of a prosecuting attorney, 
or of a defending attorney, either, for that 
matter, to impose his personal views of the 
guilt or innocence of the accused upon the 
jury. It is their sworn duty to give the 
twelve men in whose hands rest the fate of the 
prisoner, facts, evidence upon which an intelli. 
,gent and proper verdict may be formulated, 
When they have done that they have per. 
formed their whole duty, and their personal 
opinions as to guilt or innocence are of no 
more value or pertinency, so far as the jury 
are concerned, than those of any spectator in 
the court room. 








We have been requested by several mem- 
bers of the profession for information as to 
‘the terms of the contract which, it is under- 
| stood, has been entered into with Miscellan- 
eous Reporter Scherer for the publication of 
the Miscellaneous Reports. We are unable to 
enlighten them, having been unable to find 
any record of the contract in the public ar- 
chives. The same appears to be true of Re 
porter Hun, although in his case, there is some 
ground for the claim that his contract is in 
the nature of a private agreement. As to 
Reporter Scherer no such claim can be made, 
he being appointed by the Governor and paid 
a salary by the State. A copy of the contract 
should be filed with the Comptroller, for the 
information of the public, and we hope those 
clothed with the requisite authority will see to 
it that this is done without unnecessary delay. 





One of the subjects dwelt upon by President 
Milburn in his annual address before the re 
cent meeting of the State Bar Association, was 
that of the revision of the statutes. We re 
gret to find ourselves out of accord with his 
views in favor of continuing this interminable 
and expensive work upon which more than 4 
million dollars of the people’s money have 
been spent with results wholly disproportiot- 
ate to the enormous cost. To finish the revi 
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how many years, but of course, it would af- 
ford fat jobs for a few favored ones. We 


hope the Governor, in his wisdom, will see fit 
to put his official veto upon the resuscitation of 
this scheme, once and for all. 





+ 
THE INDEPENDENCE OF THE JUDICIARY.* 





If it be said that in choosing my subject I have 
invaded the domain of politics, my sole answer is 
that I am following the judiciary; if it be urged that 
the meaning of this paper is an attack upon the 
executive, my sole answer is that the executive is an 
illustraticn and not an object; that it does not deal 
with any particular executive who may have the 
transitory fortune to occupy that high office, but 
with the powers conferred by the Constitution upon 
the executive and with the use or misuse of such 
powers. 

In the creation of the governments, federal and 
state, it was designed that certain pre-eminent and 
wholesome principles should be secured in an endur- 
ing structure beyond the passions and prejudices of 
popular assemblies and eccentric executives. It was 
thought — with a far-sightedness which experience 
has abundantly justified —that the fundamental prin- 
ciples affecting life, liberty and property which had 
been wrought out under the pinch and pressure of 
fevolution, would yield their richest fruitage and 
take their deepest root in a soil pre-empted by the 
organic law of the land. 
solicitous of the certainty and perpetuity of safe- 
guards which they deemed essential to preserve their 
cherished ideals of government not only declined to 





A people profoundly | 


with the maintenance in full vigor of the underlying 
principles. A president deriving his authority from 
the popular judgment, and returning periodically to 
the people for a continuance or a succession, was 
vested with the executive power; a congress, com- 
posed of a senate and a house —the one representa- 
tive of the States and the other respresentative of 
the people, but each in the last analysis directly 
dependent upon the approval of the people — was 
vested with the legislative power. A judiciary ap- 
pointed by the president, by and with the advice 
and consent of the senate, was vested with the 
judicial power. 

These great co-ordinate departments, manifesting 
the judgment, the will and the conscience of a free 
people, were conceived and intended to be each in- 
dependent of the other and all obedient to the Con- 
stitution, owing their existence, first and last, to the 
united judgment of the people, they were set to the 
sacred task of resolutely maintaining the rights fixed 
in a written Constitution. 

How to insure the independence of each as against 
the other, how to arrest the natural tendency of each 
to invade the jurisdiction of the other, how to de- 
stroy utterly any dependence by one upon the other, 
was a problem productive of much dispute and doubt. 

The judiciary occasioned more solicitude and pro- 
voked more controversy since it was least able to 
take care of itself, and it was a solicitude revealing 


_the wisdom and patriotism of the early lawyers and 


statesmen. For having organized a government 
whose powers were expressed in plain words, whose 
limitations were set down with a jealous care; hav- 


ing lain by the sword drawn to defeat the doctrine 
|of kingly sovereignty and to establish the doctrine 
,of the sovereignty of the people and given them- 


entrust them to the infinite vicissitudes of political| selves to the delicate duty of demonstrating the 
controversy, but, in a measure, declined to trust! wisdom and efficiency of a government of limited 
themselves. They established the agency of a gen-| powers, it was of critical importance that the depart- 


éral government, and set down within the meaning 
of simple words the limitations of its powers and 
dedicated it to a service within that specific sphere. 
They created the respective States and put upon 
these instrumentalities such prohibitions as to them 
seemed necessary to insure the preservation, unim- 
paired, of their fundamental faith. 

Having bound themselves and their respective 
agencies together before the eyes of the world in 
Constitutions created to conserve the cardinal prin- 
ciples of government against the arts of men and 
the accidents of time, they reserved to themselves 
every other power to employ in the progress of years 
for the improvement and upbuilding of the race and 
its country. 

To put the powers of government into effect, and 
to continually carry on its important and increasing 
work, it was necessary to devise a plan consistent 
a 

*Paper read before the New York State Bar Association at its 
annual meeting in Albany, January 21, by the Hon. Martin W. 

» of Brooklyn, N. Y. 





|ment which was to enforce such limitations should, 
|in no sense, depend for its existence or its tenure 


upon either of two departments most likely to at- 


|tempt an extension or a contraction of the powers 
| . “— 
|of government. In the fact that the judiciary must 


measure the validity of the acts of the executive and 
the legislature according to the standard of a written 
Constitution, is found the fundamental reason for 
its continued independence of them or their political 
power. The institutions of men are afflicted with 
the infirmities of the race. The agencies which they 
establish, however much they may be invested with 
mystery and majesty, however imposing they may 
seem in the pompous exercise of their power, are 
nevertheless, burdened with the weaknesses and em- 
barrassed by the limitations of ordinary men, and 
those supreme instrumentalities created to administer 
justice and to preserve the solemn political agree- 
ments of a nation or a State should never be com- 
pelled to choose between their constitutional duty 
and their political existence. 
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In one of the first cases, dealing with the functions capacity to injure or annoy them. The executive ag 


of the judiciary, Chief Justice Marshall, delivering | 0 
the opinion, said (Marbury v. Madison, 1 Cranch, | 
68) : 

“That the people have an original right to senate | 
lish for their future government such principles as | 
in their opinion shall most conduce to their own 
happiness, is the basis on which the whole American | 
fabric has been erected. The exercise of this original | 
right is a very great exertion, nor can it nor ought 
it to be frequently repeated. The principles, there- 
fore, so established are deemed fundamental, and as 
the authority from which they proceed is supreme 
and can seldom act they are designed to be perma- 
nent. * * * The government of the United 
States is of the latter description. The powers 
of the legislature are defined and limited, and that 
those limits may not be mistaken or forgotten the 
Constitution is written. To what purpose are powers 
limited and to what purpose is that limitation com- 
mitted to writing, if these limits may, at any time, 
be passed by those intended to be restrained? The 
distinction between a government, with limited and 
unlimited powers, is abolished, if those limits do not 
confine the persons on whom they are imposed and if 
acts prohibited and acts allowed are of equal obliga- 
tion. It is a proposition too plain to be contested 
that the Constitution controls any legislative act re- 
pugnant to it, or that the legislature may alter the 
Constitution by an ordinary act. * * * It is em- 
phatically the province and duty of the judicial de- 
partment to say what the law is. Those who apply 
the rule to particular cases must, of necessity, ex- 
pound and interpret that rule. If two laws conflict 
with each other, the courts must decide on the opera- 
tion of each. So, if the law be in opposition to the 
Constitution, if both law and the Constitution apply 
to a particular case so that the court must either 
decide that case conformably to the law, disregarding 
the Constitution, or conformably to the Constitution, 
disregarding the law, the court must determine 
which of these conflicting rules governs the case. 
This is of the very essence of judicial duty.” 


To us long accustomed to regard this as incon- 
testable, it may seem needless to recur to so old an 
opinion. But it is from the power and duty of the 
judiciary here so early and so ably vindicated that 
arises the reason for its independence of the other 
departments of the government. 

Mr. Hamilton, in the Federalist, discusses, with 
his usual clearness end wisdom, the relation of the 
judiciary to the other departments (Federalist Paper 
No. 78). 

“Whoever attentively considers the different de- 
partments of power must perceive that in a govern- 
ment in which they are separated from each other 
the judiciary, from the nature of its functions, will 


|gests several important consequences. 


only dispenses the honors, but holds the sword of 
the community. The legislature not only commands 
the purse, but prescribes the rules by which the 
duties and right of every citizen are to be regulated, 
The judiciary, on the contrary, has no influence oye 
either the sword or the purse; no direction either 
of the strength or of the wealth of socicty, and can 
take no active resolution whatever. It may be truly 
said to have neither force nor will, but merely judg. 
ment, and must ultimately depend upon the aid of 
the executive arm for the efficacious exercise even of 
this faculty. This simple view of the matter sug 
It proves 
incontestably that the judiciary is, beyond compari- 
son, the weakest of the three departments of power; 
that it can never attack with success either of the 
other two, and that all possible care is requisite to 
enable it to defend itself against their attacks. It 
equally proves that though individual oppression may 
now and then proceed from courts of justice the 
general liberty of the people can never be endangered 
from that quarter ; I mean so long as the judiciary re- 
mains truly distinct from both the legislature and the 
executive; for I agree that “there is no liberty, if 
the power of judging be not separated from the legis- 
lative and executive powers.” It proves, in the last 
place, that, as liberty can have nothing to fear from 
the judiciary alone, but would have everything to 
fear from its union with either of the other depart- 
ments, that as all the effects of such a union must 
ensue from a dependence of the former on the latter, 
notwithstanding a nominal and apparent separation; 
that as from the natural feebleness of the judiciary 
it is in continued jeopardy of being overpowered, 
awed or influenced by its co-ordinate branches; that 
as nothing can contribute so much to ‘its firmness 
and independence as permanency in office, this qual- 
ity may, therefore, be justly regarded as an indis- 
pensable ingredient in its constitution, and, in a great 
measure, as the citadel of the public justice and pub 
lic security. The complete independence of the 
courts of justice is peculiarly essential in a limited 
Constitution. By a limited Constitution I understand 
one which contains certain specified exceptions to the 
legislative authority. 

Having said this much by way of a general dis- 
cussion of the independent judiciary, permit me to 
direct your attention to the judiciary of the state of 
New York, with a brief review of its past and a0 
allusion to its present and a hope for its future. 

The first constitutional government was organized 
in the territory out of which the state of New York 
was created in 1621 by the Dutch. Devoted to indus- 
try more than to politics, and diligently exercising 
their peculiar thrift rather than speculating upon the 
science of government, it cannot be said of their 





always be the least dangerous to the political rights 
of the Constitution, because it will be least in a 


government that it was either definite or permanetl] 


or that it could have been made so 
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The powers of the government were vested in a|court for the correction of errors and appeals — 
frector-general and a council, who, together, seal acted as a privy council to the governor and com- 
the executive, legislative and judicial. There| posed the senate. A councillor held his office during 
ands was a blend of functions and a confusion of authority pleasure, and without a salary. It may be added, 
the apable of producing a most irresponsible tyranny | however, for the purpose of recalling a practice long 
ated. and calculated to satisfy the keenest appetite for | since discontinued in public life, that his position en- 
Over patronage. The judicial branch of this onbempeced abled him to procure grants of large tracts of land 
ither with which we are more particularly concerned, had | himself and family—a fortunate circumstance which 
ant dmiralty and appellate jurisdiction. The care and) measurably rewarded his otherwise fruitless sacrifice. 
rruly aution with which the judiciary was organized and| A Court of Assizes, a Court of Sessions and Term 
udg- recruited from time to time furnishes an example| Courts were established in 1665 and continued until 
d of worthy of —if, in fact, it has not already recently | 1683. These were organized by virtue of the “ Duke’s 
Of received — our most earnest consideration. In addi-| Law,” promulgated by Governor Nichols. 
SUS F iion to the ordinary members of the court, it was| In 1683, the Justice’s Court, the Court of Sessions 
allowable for any captain of any West India Com-|and Oyer and Terminer were continued and a Court 
pari- pany’s ship to sit in the council. This was an early of Chancery organized. In 1691 there was added to 
| defiance of the doctrine of domicile which seems| these a Court of Common Pleas and a Supreme 
destined to impress itself upon our public life to the | Court. 
uttermost generations. The prosecuting attorney (or| All of these courts owed their origin and existence 
schout-fiscals) was a member of the court, but it was|to the governor or his commission. In fact, he was 
said of him that on many occasions he considerately | chancellor or such person as he might name in his 
retired when any case in which he was interested | stead. Throughout the entire English colonial judici- 
came before the court, an ancient precedent too fre-| ary of New York there was an indiscriminate exer- 
quently disregarded in certain quarters. This Dutch cise of executive, judicial and legislative powers, all 
judiciary in so far as it was composed of members| at last dependent upon the king or the governor for 
of the council did not enjoy that degree of intel-| appointment and tenure. 
lectual liberty which associate justices are wont to} And so we turn from such a judiciary convinced 
exercise. They not only depended on the head of the| that in the logical development of government the 
government for their tenure of office, but lived in|aggressive English had made little or no improve- 
awe of him in the discharge of their various duties.| ment upon the desultory Dutch. 
So much did they exist at his pleasure that on one| The first Constitution of the State of New York 
oecasion at the consultation table when an associate| was adopted April 20, 1777. 
justice mildly indicated his dissent from the presid-| Under its provisions a council of appointment was 
ing justice, who was also governor, director-general | created, composed of one senator from each district 
eal and anything else necessary to unquestioned sover-| and the governor. This committee had the power to 
. that cignty, the presiding justice summoned a regiment | appoint all civil and military officers under the gov- 
of soldiers and had his dissenting brother ejected | ernment, and until 1801 the governor alone claimed 
qual- forcibly from the room, a per curiam prowess happily | the right of nominations. But the council, early 
indis- absent — so far as we know — from the deliberations | evincing that tendency for authority which at least 
of our courts. i that council no longer evinces, asserted their right to 
| pub- We turn away from the Dutch judiciary with the | make such nominations, and the convention of 1801 
f the} oonviction that it was simply an amplification of the | st'stained them in their claim. 
‘mited] Powers of the governor and that the philosophy of}; The power of patronage vested in this council may 
stand} Sovernment, divided into co-ordinate departments.| be estimated by the fact that in 1821 8,200 military 
to the} tad not yet revealed itself to that sturdy, phlegmatic, and 6,600 civil officers held their commissions from 
thrifty race. Their English successors were content| them—a system of scientific spoils which makes us 
1 dis for twenty years to continue practically the existing | almost willing to “bear the ills we have, rather than 
me tof Svernment, after which by gradual processes the| fly to those we know not of.” Although this council 
ate of faptain-general or governor and his council assumed had no judicial authority — and one would naturally 
nd an all practical power of government. The governor,| suppose that it would be reasonably satisfied with its 
* with the consent of the council, could “erect and | power — it, nevertheless, assumed the right to sum- 
aii tstablish courts of justice and them invest with all|mon appointees before it and to try them upon 
“York feasonable and necessary powers and fees and privi-| charges and in the end perverted its too-abundant 
indus leges thereunto belonging. But he could not erect power to the persecutions and passions of politics. 
cising ‘ourts not before constituted nor dissolve courts | It is scarcely necessary to say that a judiciary de- 
on the already established. He, with the consent of his|riving its appointment and tenure from such a col- 
thee council, appointed all judges, justices and other offi- | lective tyranny, did not enjoy that measure of 
we * cers necessary for the administration of justice.” | independence and importance commensurate with its 
This council, with the governor, constituted a profound mission. 
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Under this same Constitution there was created numerous unsuccessful methods of appointment, and, 
a council of revision, composed of the governor, having suffered in each instance that disappointmey 
chancellor and the judges of the Supreme Court, or which inevitably overtakes a state or a nation yp 
any two of them, who were empowered to revise all wise enough to surrender its sovereignty to the 
bills about to be passed by the legislature. This caprice or cupidity of a man or a set of men, the 
council demonstrated again the natural bent of those people at last took to themselves the exercise of their 
in authority to assume a degree more of power than) original right . { selection. 
they are entitled to by practically making of itself al Section 17 of article 6 of the Constittuion of 18% 
third legislative body instead of confining its labors | as amended, provided that at the general election 
to bills of questionable constitutionality and of doubt-| of 1873 there should be submitted to the people tw 
ful public good. These councils, one of appointment | questions to be voted upon, upon separate ballots; 
and the other of revision, representing, as they did,| First. “Shall the offices of chief judge and asso 
an illogical and despotic union of three great func- | ciate judge of the Court of Appeals and justice of the 
tions of government, produced in public life just Supreme Court be hereafter filled by appointment?" 
such results as such a union inevitably produces; Second. “Shall the offices of the judges men 
that is, discord, demoralization, irresponsible and tioned in sections 12 and 15 of article 6 of the Consti- 
reckless debauchery of power, and they earned the|tion be hereafter filled by appointment?” 
distrust and the contempt of the people, which was| These questions were submitted to the people on 
expressed in the demand for the constitutional con- | November 4, 1873, and answered in the negative 
vention of 1821. | reaffirming the original demand to divest the execu. 
Thus the first effort of the first Constitution of | tive of the power of appointment, and setting at rest, 
the state of New York to advance the cause of good | so far as the people could do so, all the vexatiou 
government and to precisely define the powers of its questions of an elective or an appointive judiciary, 
various departments, if anything, fell short of the as-| For the purposes of this paper the detailed organ 
pirations of the Dutch or the English. | ization of the various courts is unimportant, and the 
This convention of 1821 abolished the council of| change in the term of years of service of m 
appointment and the council of revision without a| consequence. 
dissenting vote or voice, and in their desperation) The Constitution of 1894 continued generally the 
vested the powers theretofore possessed by these | provisions of the amended Constitution of 1846, ex- 
councils in the governor, who appointed the judiciary | cept that by section 2 of article 6 it provided: 
during good behavior. Thus they returned to the “That there shall be an Appellate Division of the 
executive, after years of disastrous experiment, a Supreme Court, consisting of seven justices in the 
greater portion of the vast power held by the Dutch) first department, and of five justices in each of the 
and English executives. other departments. In each department four shall 
This was a change, but scarcely an improvement, constitute a quorum, and the concurrence of three 
for the executive, necessarily ambitious, necessarily | shall be necessary to a decision. No more than five 
the ally or the leader of some great political faction, | justices shall sit in any case. 
could not fail to reward his friends and could, with! “From all the justices elected to the Supreme 
difficulty, refrain from disciplining his enemies. Court the governor shall designate those who shall 
The people quickly discerned the evil flowing from| constitute the Appellate Division in each depart 
such formidable factional power, and, as is their| ment; and he shall designate the presiding justice 
habit, moved with slow but certain progress toward | thereof who shall act as such during his term of office 
a remedy. At last the disorganized expressions of| and shall be a resident of the department. The other 
disfavor assumed a definite and well-directed course, | justices shall be designated for terms of five years or 
and culminated in a demand for another constitu-|the unexpired portions of their respective terms of 
tional convention, which was held in 1846. office being less than five years, from time to time, a 
The universal character of the demand for a|the terms of such designations expire or vacancies 
change and the unanimity with which that demand| occur, he shall make new designations. He may also 
was sustained is illustrated by the vote cast upon the| make temporary designations in case of the absence 
question as to whether there should be a constitu-| or inability to act of any justice in the Appellate 
tional convention. There were 213,257 votes for the| Division.” 
- convention and only 33.860 against it. The conven-| This section of article 6 was amended in 1899 so @& 
tion assembled, and, responding to the popular judg-|to provide that the governor may, upon the request 
ment, it took away almost all of the appointing| of the presiding justice of any Appellate Division 
power of the governor and made almost all officers| showing a certain amount of accumulated undisposed 
elective. of business, make temporary designations of addi- 


For the first time in the history of the State the! tional justices in said Appellate Divisions. It was 
judiciary was made generally elective. also amended so as to enable the governor whenever 
Having experimented for about 224 years with' the Court of Appeals is a certain number of casé 
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behind with its work, to designate four justices of is more than twice as great as in other and less 
the Supreme Court who shall, until the calendar is populous localities. This power of designation en- 

ically cleared, serve as associate judges of the | ables the executive to practically evade that provision 
Court of Appeals. | of section 12, article 6 of the Constitution, which 

This section of our present Constitution, as| Provides that the compensation of judges and jus- 
gmended, enables the executive to exercise his best tices shall not be increased or diminished during their 
or his worst judgment in the creation of the entire | official terms. 
system of intermediate Appellate Courts in this State,| Fourth. Instead of holding men elected to the 
and to exercise an undue and unwarranted influence| bench to a keen sense of their responsibility to the 
in the Court of Appeals by virtue of his power to| People in whose interest they were elected to serve, 
designate under certain conditions four associate this power enables the executive to set them in judg- 
judges. Out of this section, and the use of abuse of | ment over localities with whose institutions and in- 
the powers given by it to the executive, there has|terests they have nothing in common and to turn 
arisen in this State a situation which humiliates the | for a continuance of their public trust to the execu- 
bench, demoralizes the legal business and disgusts | tive favor, rather than to the people of the community 
the people of the State. from whose popular judgment they sprang. 

This acute condition, rendered still more acute by. The weakness and inefficiency of the whole system 
the aggressive attitude of the executive and the de- | lies in the fact that by unwarranted power and adroit 
fensive attitude of the bench, suggests the question | amendment the executive is enabled to practically 
as to whether section 2 of article 6 should not be abolish the elective principle and its wholesome re- 
amended so as to take away this power from the| straints in so far as it applies to the appellate judici- 
executive and place it elsewhere. My position is that | @TY; it lies in the fact that men get their commission 
the executive should be stripped clean of the power |in one community and thereafter execute it in 
of designating any judge to any such situation. First, | another; it lies in the fact that a great judicial sys- 


because the existence of the co-ordinate departments tem intended to serve the exigencies of public con- 


of government, clean and courageous, cannot be venience by enabling a Supreme Court judge to serve 
maintained with our appellate judiciary dependent | anywhere in the state, has been perverted into a 
upon the political disposition of the executive; alli- | political platoon system calling to the surface designs 
ances established in the fierce controversies of) which should be beyond the executive and ambitions 
partisan politics, friendships wrought in the heat of| which do not belong to the bench. 

burning campaigns, obligations fixed in the endless) Permanent relief from such a situation must not 
intrigue of party management, do not dissolve under | be expected until every step which has removed the 
the mellowing influence of even so large a responsi- appellate judiciary from its single and simple obliga- 
bility as that imposed upon the executive. Under-| tion to the people has been retraced, and every 
lying these relationships, and sustaining them, is the | amendment and precedent which has entangled it in 





abiding ultimate hope of reward or the ever-increas- 
ing apprehension of punishment. Their influence, 
followed by infinite restraints and impulses to a large 
degree, accompany every executive into his office, and 
it is, in view of human experience, far too much to 
expect of him that he shall altogether forget his 
friends or forgive his enemies. 


Second. Because, on the other hand, this appel- 
late judiciary, created, it may be, at the caprice of 
the executive and dependent upon him for redesig- 
flation at the expiration of their five years’ service, 
is drawn into the corrupting contests of politics for 
a continuance of their tenure and inevitably reach a 
Position more or less subservient to the wish of the 
executive. Occasions may, and probably will, arise 
when this appellate judiciary, or some branch of it, 
will be called upon to determine the constitutionality 
of executive acts, and, if under such circumstances, 
they be officially the creatures of executive favor, they 
cannot exercise that wuntrammeled independence 
which their lofty station and the public good would 
dictate. 

Because, third, in certain departments of this State 


the unwholesome influences of politics has been 
abolished. And this can never be accomplished until 
the executive is divested of the power absolutely of 
designation. So great an authority as Mr. Webster 
said in his great speech, delivered in the senate Feb- 
ruary 16, 1835, on the power of patronage: 

“The unlimited power to grant office and to take 
it away gives a command over the hopes and fears 
of a vast multitude of men. It’ is generally true 
that he who controls another man’s means of living 
controls his will. Where there are favors to be 
granted there are usually enough to solicit them; and 
when favors once granted may be withdrawn at pleas- 
ure there is ordinarily little security for personal 
independence of character. The powers of giving 
office thus affect the fears of all who are in and the 
hopes of all who are out. Those who are out en- 
deaver to distinguish themselves by active political 
friendship, by warm personal devotion, by clamorous 
support of men in whose hands is the power of 
award; while those who are in ordinarily take care 
that others shall not surpass them in such qualities 
and such conduct as are most likely to secure favor. 





the salary of justices sitting in the Appellate Division 


‘They resolve not to be outdone in any of the works 
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of partisanship. The consequence of all this is obvi-| and a profound interest in the maintenance of an ex. 
ous. A competition ensues, not of patriotic labors, | alted standard in the judicial branch of the govern. 
not of rough and severe toils for the public good,| ment. This will at least withdraw from the executive 
not of manliness, independence and public spirit, but|a power too easily prostituted into personal and 
of complaisance, of indiscriminate support of execu- political service, and relieve the bench of a depend. 
tive measures, of pliant subserviency and gross adula- | | ence upon executive favor and its ensuing embar- 
tion. All throng and rush together to the altar of rassments, and will rid the state of a situation which 
man-worship, and there they offer sacrifices and pour | is a reproach to its name and a peril to its orderly 
out libations till the thick fumes of their incense | well-being. 
turn their own heads and turn also the head of him) 
ba ig as or ae for the evil come SUSGESTIONS TO REMEDY THE DELAys 
: IN THE ADMINISTRATION OF JUSTICE, 
plained of is suggested, and, perhaps, the answer to wr 
that should be left with those of greater experience | ‘ , 
and wisdom and greater constructive genius. Certain (By Hon. Joun J. FReepMan, Justice of the 
it is that the remedy must begin in a plan whereby Supr — Court of the State of New York, First 
judges shall exercise, except on extraordinary occa- Judicial District.) 
sions, their judicial funct:ons and render their 
judicial service in the districts wherein they are| 70 the Commission Appointed by the Governor to 


——_e——— 








elected; thus deriving full benefit of whatever virtue | Inquire into the Delays and Expenses of the 
there is in the elective policy; thus maintaining in Administration of Justice in the Counties of 
application the ideals of popular government; thus | New York and Kings, and to Suggest Legisla- 
imposing upon the agency selected by the people those ' tion Thereon: 


salutary restraints which a perfect responsibility to, 


The delays in the administration of justice at this 
the people will impose. 


,end of the State have become so notorious that the 
In the debate upon the judiciary plan in the consti-| governor has seen fit, pursuant to chapter 485 of the 
tutional convention of 1846, Samuel J. Tilden said: | Laws of 1892, to appoint a commission to make in- 
“In my judgment, if it had been proposed to con- | quiry _concerning them and to suggest suitable 
stitute local judicatures competent todo the business remedial legislation. I avail myself of this Oppor- 
of the people, to answer the demand of the people to tunity to give you whatever benefit may be derived 
carry justice to their own door and then organize a Mare: ; candid expression of my views upon the 
Peat : ‘ subject. 
pestis ag ays oe in pads wn The causes of the delay present difficult and intri- 
ui Wit Dies cad presenta’ ile tvestrous peepee cate questions which can only be satisfactorily solved 
iis dt Gains Ge Ghite joliciery tae jeliclery by taking a broad and comprehensive view of the 
which is to represent the justice of the state — by pros Peace an pee cee eed Oo ae) 
localities. It isa tyranny odious and unendurable to t portray the condition of affairs as it actually 
send into one district a judge elected by another peo- exists, and to suggest remedies, most of which, if not 
ple. There is no responsibility to the people of any 


es ‘ . all, I trust, will commend themselves to the favor- 
but one district with whom he will spend but one- able consideration of thinking men. But I cannot do 
thirty-second part of his time.” 


justice to the subject without resorting largely to 
He illustrated his position and stated other objec- statistics. The figures may, from the start, appear 


tions of great length and said he “ he would doall in to be dry reading, but they will become highly inter- 
his power to prevent judges from other parts of the esting by comparison. 

state being sent to sit in judgment on the interest. Of course, the main cause of existing evils is the 
of the people of New York, to whom they owed no) utter insufficiency of the judicial force available for 
responsibility” (Debates of New York State Consti- | the trial of cases, and this I propose to prove con- 
tutional Convention, 1846, page 589). clusively at the outset. ; 

If this plan to confine judges to service in the dis- This is a country of rapid growth and develop- 
tricts which elect them be found impracticable, an | > vaca but the increase needs é in the judicial working 
. force is not to be determined strictly according to 
amprovenent at least _— undoubtedly, he made bY | the increase of population, for increase of litigation 
cutting away the last a of influence and depend- |is not caused solely by increase of population, but 
a between the executive and the appellate judici-| | principally by increase of commercial and industrial 
ary and vesting the power of designation of such ap-| | activity and the competition engendered thereby. 
pellate judiciary in the Court of Appeals, which at| These factors have, during the last fifty years, as 
least will have two of the greatest qualifications 


sumed proportions which challenge attention. 
necessary to any branch of the government vested| If we look at the figures published in official re- 





with such power of designation ; that is, a competency | ports relating to the increase during that period of 
to judge of the fitness of the men to be so designated,! the population of the United States and territories 
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and the population of the State and of the city of | 
New. York and then compare them with the figures 
for the same period from the same official sources 
relating within the corresponding boundaries to the 
yalue of property, the number of establishments 
carrying on mechanical industries, the capital in- 
yested in these establishments, the value of the 
products of these establishments and the value of 
imports and exports, we find in all other respects 
an immensely larger ratio of increase than in respect 
of population. 


’ Population of the United States and Territories. 


EE eS Se eee ee 23,191,876 
I din ia! in alsin, Sie Rin nvhin indiw <aualoielp 76,303,387 
Population of the State of New York. 

In 1850......... Ma See He NM edaesencieeee «+ 2,436,771 
EN ye cass ed sie'sdebeeds'ewes eeeees 7,268,804 


Of which the population of the old city of New 
York is 2,050,600, and the population of Greater 
New York 3,437,202. 


Establishments Carrying on Mechanical Industries 
in the United States. 


NE Ny Nici prareb 0S 4h gan SBS 00 eon dep 123,025 
Sasa 56s 20s sash aaetivnnsCbogebes 512,254 
And in the State of New York. 
ee pene ree ren 23,553 
ide divegorvees wares sere deasunyes 78,658 


Of the latter there were in the old city of New 
York 27,168, and in Greater New York 39,776. 


Capital Invested in These Establishments in the 
United States. 
cn aicin.s ce nughiGatnseweeseds. he $533,245,351 
SE iiikn >> bald o3.ws tabe «bon hee Ee 9,817,434,799 
In the State of New York. 
TG, Go Ai0t4.cs vcew esate ssus oes $90,904,405 
stds aac aiones sands xtnetes 1,651,210,220 


Of the latter figure the sum of $608,661,810 is to 
be credited to the old city of New York, and the sum 
of $921,876,081 to the Greater New York. 


Value of the Product of These Establishments in 
the United States. 


CN i i Bie cian an odemiad $1,019, 106,616 
a 13,004,400,143 
In the State of New York. 
he ang ied ae pai fo AA a $237,597,249 
RE ee tent, coe te ee caees 2,175,726,900 


Of the latter figure the sum of $975,168,202 is to be 
credited to the old city of New York, and the sum 
of $1,371,358,468 to Greater New York. 

The figures concerning the true value in 1900 of 
Property in the United States and territories, in the 
State of New York and in the city of New York (old 
and Greater) cannot yet be obtained. This informa- 
tion will appear in a special report, entitled “ Public 


and Taxation.” Under the census act of March 3, 
1899, this report was not authorized to be begun un- 
til after the 1st of July, 1902. It has practically just 
been begun, and will probably not be ready for dis- 
tribution before the 1st of July, 1904. 

I have, therefore, been compelled to take, as to 
these items, the figures disclosed by the preceding 
census, viz., the census of 1890, for purposes of com- 
parison with the figures of the census of 1850. Such 
comparison shows the following result: 


True Value of Property in the United States and 


Territories. 
ae ais sett oe ara aaa $7,135,780,228 
In 1890 (exclusive of Alaska)........ 65,037,091,197 
True Value of Property in the State of New York. 
Oe: SD ea atitt see ea beetae de Cites $1,080,300,216 
DP Ses 66 hk SRR EGS 8,576,701,001 


This latter figure includes a valuation of real 
estate and improvements in the county of New York 
of $2,627,153,845. 

As to imports and exports, the figures of the 
census of 1900 enable us to make the following 
comparisons: 


Gross value of the imports of the 


United States for the fiscal year end- 

Oe pee Si GE 5 6325s ot ae kte $178,138,318 
For the fiscal year ending June 30, 

RAE Se Br re re oes 849,941,184 


Gross Value of the Exports of the United States for 
the Fiscal Year Ending June 30, 1850. 


FOveie GOOGIIR. «5 5. aoc sonce oesceese $14,951,808 
TOU BOIS oo on oncsins os aikene 136,946,912 
For the Fiscal Year Ending June 30, 1900. 
Drei BOOB. 6 5565 65s Sav'ne dbeedex $23,719,511 
ra 1,370,763,571 


This increase of 900 per cent in the export of 
domestic products is perfectly astounding. It will 
thus be seen that the excess of merchandise exports 
over imports for the year ending June 30, 1900, was, 
in round numbers, 544,000,000. And during the fol- 
lowing year, viz., the year ending June 30, 1901, such 
excess increased to 665,000,000. These figures demon- 
strate louder than words can do the tremendous 
industrial and commercial activity of this country. 

On October 22, 1902, Andrew Carnegie, on his 
installation as rector of the St. Andrew’s University, 
in Scotland, delivered an address on the comparative 
growth of nations in the path of industrial ascend- 
ency, and in the course of it he showed that America 
now makes more steel than all the rest of the world; 
that in iron and coal and also in textiles her produc- 
tion is greatest; that she produces three-quarters of 
the world’s cotton; that the value of her manufac- 
tures is about triple that of England; that her ex- 
ports are greater, and that the clearing-house 
exchanges at New York are almost double those of 
London. 





Valuation, Expenditure and Indebtedness,” or, as it 
8 generally known, the report on “ Wealth, Debt 


| This immense progress during the last fifty years 
necessarily increased litigation, both in magnitude 
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Se 
and complexity. New questions constantly arose| Still another element which vastly increased the 
which affected new and immense interests and which | business of the Supreme Court may be found in the 
‘could not be disposed of by a reference to precedents, | frequent changes of our statute law and in the impo 
but required vast research and careful study. And| sition of new duties upon the court in aid of the 
no sooner was a new precedent established than the} enforcement of special statutes. Statutory writs of 
ingenuity of the best legal talent was set to work to| review, statutory writs of injunction and _ stg. 
limit or enlarge its application according to the exig-| utory writs of mandamus have been created 
encies of new conditions. in aid of the enforcement of the election laws 
But this increase of litigation did not simply keep| both primary and general, the civil service law, the 
step with the growth and development of localities.|tax and assessment law, the excise law, the building 
Litigation, like capital, has a tendency to accumulate | law and other provisions of law contained in general 
mostly at trade centres. statutes and in the charter of Greater New York 
The city of New York is the great trade centre of} The statistics of the business of the office of the 
the United States. The greater part of the importa-| counsel to the corporation of the city of New York 
tions of the whole United States passes through the} show that (exclusive of the business transacted in 
customs district of which New York is the port.|the different bureaus and offices of the law depart. 
The bulk of immigration passes through the same| ment which make their own reports) there were 
port. An immense number of corporations of every| pending on December 31, 1901, the following actions 
kind of other. States, and even foreign corporations. | and proceedings to which the city of New York isa 
have offices and do business here. The clearing-| party, viz.: 
house exchanges at New York are, as I have already 
said, almost double those of London. To be more 
precise, I will state that the average daily clearings 


Common-law actions on contracts........... 7,618 
(Four thousand and ninety-eight of these 








: actions are for “prevailing rate of wages” 
of ; he New mack geane . ouse from prea s 1901, | and 1,436 are so-called “ suspension ” cases.) 
ree es ro oR Barmy A Napeaaed or the year! Common-law actions on tort............s00.. 1,677 
ee a oe ee eee CE pce nhedine ge an wecxaesdseke oa 657 
DNs ach wes sccuneuod nee metho sion $96,232,442 24| Actions in which the summons only has been 
BN Dc traas Coke ds va dlois hee sabe 0 Oem ITN SIO oo nna ca ccccuasncacueneciesacte €8 
DEE Re onl Uo dalea vases veers 131,520,418 97| Tax certiorari proceedings................. 745 
MECHEL Soccterdiekhsokscn reds tps 189,961,029 04| Other certiorari proceedings................ 15 
AES ae Saiee gape Bae Geen meertrs 170,936,146 61| Mandamus proceedings...............++2++- 423 
RST oi staves eleaeelvbetovetcecd 254,193,638 59| Proceedings to vacate assessments.......... 1,075 
“ y h h 
If a collision occurs between ships thousands of ge ser gone pense [er tian 133 
miles away from the United States, the probability hing ep ees” 2 ' 
P mee ls. sa a: eta Proceedings to recover awards............. 24 
is that any litigation arising in consequence thereof A 
p d : n Claims under chapter 700 of the Laws of 
will have to be carried on either in London or New “ * 
Bt Elgg SE 2 
York. : 
a ae ay WEES RR. 4 


In the natural course of events the accumulation | 
of heavy litigation in this State and particularly so in| Total 13,196 
the city of New York, became simply enormous. Oe Bee Ne? Faery ee divans at : 

Another element productive of immense litigation, Of these, 5,204 were begun during the year 1901. 
far beyond what it would otherwise be, and most} The statutes of this State authorizing the construc 
severely felt in the city of New York, is to be found | tion, maintenance and operation of elevated railroads 
in that provision of our law which enables an attor-| in and through the public streets and avenues of cer 
ney to bargain with his client for a large share of any|tain cities under which the railroad companies 
sum which may be ultimately recovered in an action| constructed and operated their roads without first 
and gives him a lien upon the cause of action from| making compensation to abutting owners for the 
the beginning. This has led, and continues to lead, to | impairment of the easements of light, air and access 
undue speculation in litigation under the forms of | appurtenant to their respective properties and then 
law. Thousands of cases for the recovery of dam- | subsequently litigated the question of compensation 
ages for alleged personal injuries are upon the calen-| with each owner separately, were another source of 
dars of the courts of this city. Some of them are| immense and complicated litigation, and especially 
meritorious and many of them are purely specula-| so in the city of New York. : 
tive, but all of them have to be tried with a jury. | The same effect was produced by the codification 
To enumerate the abuses to which this system has|of much of our statute law and especially by the & 
led would be foreign to the present discussion, and I| actment of a bulky Code of Civil Procedure, yy 
shall conclude upon this point by pointing out that | means of which the procedure in actions and special 
from January, 1902, to October, 1902, 3,712 notes of proceedings is sought to be regulated as to had 
issue in jury cases were filed in this county, and that | smallest details. Now every change in the wording 
604 of these related to actions against surface lof a statute and every new statutory provision has 
railroads. , sooner or later to be interpreted and construed 
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Under the Code of Civil Procedure alone, as 
amended from year to year in numerous instances, 
decisions involving points of practice have been 
gade by the thousand and yet the legislature keeps 
q amending it every year. 

I might go on at great length enumerating in- 
gances to show how over-legislation helps to con- 
gantly increase litigation, but I think sufficient in 
this direction has been shown already, and I shall, 
therefore, conclude this branch of my argument by 
referring to only one more important change in our 
gatute law. By chapter 515 of the Laws of 1092, the 
General Term of the City Court of the City of New 
York was abolished, and hereafter all appeals from 
judgments and orders of the City Court are to be 
taken directly to the Supreme Court in the First 
District. The three judges of the City Court who 
heretofore heard and determined these appeals in 
the first instance will utilize the time heretofore con- 
sumed in such hearing and determination for the 
trial of cases. The consequence is that more cases 
will hereafter be tried in the City Court; that this 
will result in an increased number of appeals, and | 
that ‘all the appeals from judgments and orders of the | 
City Court, including even discretionary orders, will | 
have to be heard and determined by an appellate 
term, composed of three justices, to be selected from 
the number otherwise available for special and trial 
term work in this district. 

Having now sufficiently shown the enormous and 
unprecedented increase in litigation which took place 
since the year 1850, it becomes important to see what 
has been done by the State to enable the courts of 
record to do the enormously increased work cast 
upon them, and I venture to say right here that when 
all the matters bearing upon this branch of the pres- 








ent discussion shall be fully realized it will become 
self-evident that the judicial force, at least at this end 
of the State, is totally inadequate. 


| 
) 
Court or APPEALS. 


‘ 


I consider it necessary to commence with the Court | 
of Appeals. In 1850 this court, created by and organ- | 
ized under the Constitution of 1846, consisted of | 
tight judges. By section 2 of the amended judiciary 
article, adopted in 1869 (art. 6), provision was| 
made for a Court of Appeals, composed of a chief | 
judge and six associate justices, to be chosen by the! 
clectors of the State, and by section 7 of article 6 of | 
the Constitution, adopted by the people November 6, | 
184, the court, as thus constituted, was simply con- | 
tinued. It thus appears that at the present time the | 
number of judges of the Court of Appeals is less than 
it was in 1846 and 1850. Of course, the court was 
fot equal to the work placed before it, most of which 
tame from this end of the State. To remedy the diffi- 
culty somewhat expedients were from time to time 
Tesorted to. 

By section 4 of the amended judiciary article, 
adopted in 1869 (art. 6), provision was made for a 
commission of appeals, to be composed of five com- 
Missioners of appeals, to hear and determine the 





eases pending in the Court of Appeals on January I, 
1869, which commission, as provided by section 5, 
was to continue until the causes committed to it 
should be determined, but not exceeding three years. 
That time was found insufficient, and thereupon, by 
a vote of the people November 5, 1872 (to go into 
effect January 1, 1873), section 28 was added to arti- 
cle 6, by which the legislature was empowered to 
extend the term of service of the commissioners of 
appeals, not exceeding two years, and in consequence 
thereof, by chapter 3 of the Laws of 1873, such term 
of service was extended to July 1, 1875, when the 
commission went out of existence. 


By 1888 the necessity for again relieving the Court 
of Appeals had become so great that the people, on 
November sixth of that year, adopted an amend- 
ment of section 6 of article 6 of the Con- 
stitution, to go into effect January 1, 1889, 
by adding a provision authorizing the governor to 
designate seven justices of the Supreme Court as 
associate judges, for the time being, of the Court of 
Appeals, to constitute a second division of the Court 
of Appeals, which was to be dissolved again by a 
declaration of the governor upon a determination of 
the causes assigned to it. The tribunal thus con- 
stituted existed until the latter part of 1892, and from 
the Constitution of 1894 the provision relating to a 
second division from time to time was entirely 
omitted. 


It took but a few years, however, when it was 
found that the Court of Appeals, although continued 
by the Constitution of 1894, with a greatly decreased 
appellate jurisdiction, was again unable to properly 
handle all the business brought before it, and by a 
vote of the people, in November, 1899, section 7 of 
article 6 of the Constitution of 1894 was amended 
so as to empower the governor to designate not more 
than four justices of the Supreme Court to serve 
as associate judges of the Court of Appeals. Pur- 
suant to the authority thus conferred the governor, 
in January, 1900, designated three justices of the 
Supreme Court to serve as associate judges of the 
Court of Appeals. Of these, two are still so serving, 
the third having retired by reason of the expiration 
of his term by the constitutional age limit. 

Having now shown that nearly all the expedients 
resorted to during the last fifty years for the relief 
of the Court of Appeals were carried out at the ex- 
pense of the Supreme Court, it now remains to be 
seen how that court fared during the same period. 


SuprEME Court? 


By section 4 of article 6 of the Constitution of 
1846 it was provided that the State should be divided 
into eight judicial districts, of which the city of New 
York should be one, and that there should be four 
justices of the Supreme Court in each district, and 
as many more in the district composed of the city of 
New York as might from time to time be authorized 
by law, but not to exceed in the whole such number, 
in proportion to its population, as should be in con- 
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formity with the number of such judges in the resi- 
due of the State in proportion to its population. 

Pursuant to the authority thus conferred upon the 
legislature, chapter 374 of the Laws of 1852 was 
passed, and thereby provision made for an additional 
justice for the First District, composed of the city 
of New York. 

By section 6 of the amended judiciary article (art. 
6) of 1869 the existing Supreme Court was continued, 
composed of the thirty-three justices then in office, 
and the existing eight judicial districts of the State 
were continued subject to the power of the legislature 
to alter them, without increasing their number, once 

_ after every enumeration, under the Constitution, of 
the inhabitants of the State. : 

For existing judicial districts reference may be 
made to: 

Chapter 241 of Laws of 1847. 

Chapter 485 of Laws of 1857. 

Chapter 24 of Laws of 1876. 

By a vote of the people November 4, 1879, section 
6 of said article 6 was amended (to take effect Janu- 
ary I, 1880) so as to provide for an additional justice 
of the Supreme Court in the Second Judicial District. 

By a vote of the people November 7, 1882, another 
section, called section 28 (so in the original), was 
added to said article 6 (to take effect January 1, 
1883), which made it the duty of the legislature to 
provide for the election of twelve additional justices 
of the Supreme Court, namely : 

Two in the First Judicial District. 

One in the Second Judicial District. 

One in the Third Judicial District. 

One in the Fourth Judicial District. 

Two in the Fifth Judicial District. 

One in the Sixth Judicial District. 

Two in the Seventh Judicial District. 

Two in the Eighth Judicial District. 

The legislature discharged this duty by the enact- 
ment of chapter 329 of Laws of 1883, by which pro- 
vision was made for the election of these twelve 
additional justices at the general election in Novem- 
ber, 1883. 

By section 1 of article 6 of the Constitution of 1894, 
which went into effect January 1, 1896, the Supreme 

Court was continued, to consist of the forty-six jus- 








to be composed of a presiding justice and not men 
than three others justices, to be designated, aceogd. 
ing to law, from the whole number of justices, 

By section 28 (so in the original) added to agi. 
cle 6, as hereinbefore referred to, which took effec 
January 1, 1883, it was made the duty of the legis. 
lature to provide for the organization of fiye 
general terms of the Supreme Court, and the legis. 
lature discharged that duty by providing in chapter 
329 of the Laws of 1883 for the division of the 
State into five judicial departments, viz.: 

The First Department to consist of the First 
Judicial District. 

The Second Department to consist of the Second 
Judicial District. 

The Third Department to consist of the Third 
and Fourth Judicial Districts. 

The Fourth Department to consist of the Fifth 
and Sixth Judicial Districts. 

And the Fifth Department to consist of the 
Seventh and Eighth Judicial Districts. 

And for the organization of a general term in 
each judicial department, composed of a presiding 
justice and not less than two nor more than three 
associate justices, to be designated by the governor 
from the whole bench of justices. 

By article 6 of the Constitution of 1894 the exist- 
ing judicial districts of the State were further con- 
tinued, and at the same time it was made the duty 
of the legislature to divide the State into four 
judicial departments and to provide for an appellate 
division of the Supreme Court in each department, 
to consist of seven justices in the First Department 
and of five justices in each of the other depart- 
ments, to be designated by the governor from all 
the justices elected to the Supreme Court. This 
duty was discharged by the legislature by providing 
in chapter 376 of the Laws of 1895 for the division 
of the State into four judicial departments, viz, 
the First Department to consist of the county of 
New York, the Second Department to consist of 
the counties embraced within the present Second 
Judicial District, the Third Department to consist 
of the counties embraced within the present Third, 
Fourth and Sixth Judicial Districts, the Fourth}: 
Department to consist of the counties embraced Tk 
within the present Fifth, Seventh and Eighth Judic-}, 



































































































ARSE ETERS TSRT SESS TART TRC AT eS FTSERALE 







chap 
tity 
passe 















tices then in office, certain justices to be transferred 
to it, of which more particular mention will be made 
presently, and of twelve additional justices, viz. : 

Three to be elected in the First District. 

Three to be elected in the Second District. 

One to be elected in each of the other districts. 


The number of justices of the Supreme Court 
elected as such was thus increased to fifty-eight. 

It is important to notice, however, that from among 
them a number had to be detailed for appellate work 
exclusively. Not to go back any farther, I will sim- 
ply show that by section 7 of article 6 of the Constitu- 
tion of 1869 it was made the duty of the legislature 
to make provision for organizing, in the Supreme 
Court, not more than four general terms thereof, each 








ial Districts, and for the organization of an Appel-J. 

| late Division in each of said four departments. : 
The theory which led to the adoption of article 6 
iby the constitutional convention of 1894 was to 
provide, among other things, by establishing af 
Appellate Division in each department and relieving} 
the justices thereof of all other duties, a more effi- 
cient and satisfactory court of review than the old}y.. 
General Term, by making its judgments final in a} 
much wider range of questions, through limitations}. 

imposed upon the jurisdiction of the Court 
Appeals and upon appeals to that court, and such ' 
limitations were provided for, and in this way tf, 
was expected that relief would be given to the 
Court of Appeals. But the expected relief of that 
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¢ did not come in fact, so that as early as the 
rar 1899 the people, by the adoption of a constitu- 
tional amendment, had to empower the governor to 
designate not more than four justices of the Su- 
me Court to serve as associate judges of the 

Court of Appeals. And, on the other hand, the busi- 
yas of the Appellate Divisions soon assumed such 

jons as to overburden the division of the 
first and the division of the Second Departments. 

Already seventy-four volumes of decisions of the 
Appellate Divisions have been published. 

At any rate, the assignment of twenty-two jus- 
fees to the Appellate Divisions of the four depart- 
ments and the services at the present time, pursuant 
fo designation by the governor, of two additional 
justices as associate judges of the Court of Appeals, 
laves only thirty-four of the fifty-eight justices 
hereinbefore referred to available for assignment to 
Secial and Trial Term work. To that number 
mst now be added the number of judges trans- 
ferred to the Supreme Court. 

By section 5 of article 5 of the Constitution of 
14, the Superior Court of the city of New York, 
the Court of Common Pleas for the city and county 
of New York, the Superior Court of Buffalo and 
the City Court of Brooklyn were abolished from 
and after the tst day of January, 1896, and it was 
provided that the judges of said courts should, for 
the remainder of their respective terms, be justices 
of the Supreme Court, and that their successors 
should be elected as justices of the Supreme Court. 
At that time the Superior Court of the city of 
New York, established in 1828 with three judges, 
lad six judges, and it had them since 1849. 

The Court of Common Pleas for the city and 
comty of New York then had six judges. It was 
composed of three judges since 1830, and by the 
judiciary article of 1869 three additional judges 
were added. 

The City Court of Brooklyn as established by 
chapter 125 of the Laws of 1849 was held by one 
tty judge, and, by chapter 470 of the Laws of 1870, 
passed in pursuance of authority conferred by the 
judiciary article of 1869, two additional judges were 

ided for, so that on January 1, 1896, it had three 
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The Superior Court of Buffalo originally was the 
Recorder’s Court of the city of Buffalo (Laws 1839, 
. 210; Laws 1842, chap. 109). 
In 1854 the Recorder’s Court was changed to the 
superior Court of Buffalo by substitution (Laws 
g a0 chap. 96). 
oii In 1857 it was enacted amendatory of the act of 
» efit that the court known as the Recorder’s Court 
oa ot the city of Buffalo was to be continued with 
in aon 1 jurisdiction, composed of three justices, 
‘tions tt to be known as the Superior Court of Buffalo, 
it was made a court of record, having common- 
and equity jurisdiction, subject to territorial 
lations (Laws 1857, chap. 361). 
> the Fursuant to legislation following the adoption of 
+ that f* COMStitution of 1846 the Superior Court of the 


city of New York, the Court of Common Pleas for 
the city and county of New York and the City 
Court of Brooklyn also had equity, as well as com- 
mon-law, jurisdiction, subject to territorial limita- 
tion, and such jurisdiction, together with the 
jurisdiction of the Superior Court of Buffalo, was 
confirmed by section 12 of the judiciary article of 
1869. 

These are, therefore, all the courts which may 
properly be considered for the purposes of the pres- 
ent discussion. Courts of inferior or limited juris- 
diction need not be referred to, because whatever 
provision was made from time to time, with respect 
to them or any of them, was made in response to 
pressing demands of a character purely local. 

The result is that on January 1, 1896, on the 
abolition of the courts referred to, eighteen judges 
were transferred to the Supreme Court. This addi- 
tion increases the number of justices available at 
the present time for assignment to Special and Trial 
Term work to fifty-two. 

It thus conclusively appears that while in 1850 
the total number of justices available for assign- 
ment to Special and Trial Term work was forty- 
three, for at that time the justices of the General 
Term also held Special and Trial Terms, and the 
General Term work was light, the number now 
available is fifty-two. And as regards the First 
Judicial District it appears that while in 1850 we 
had four Supreme Court justices, six Superior 
Court judges and three judges of the Court of 
Common Pleas. making a total of thirteen, it has 
since 1896 ten justices of the Supreme Court 
elected as such and twelve justices transferred to 
said court, or their successors elected as Supreme 
Court justices, making a total of twenty-two, and 
of these, four have been assigned to the Appellate 
Division of the Supreme Court and three others 
have been assigned to hold during five months in 
the year an Appellate Term for the determination 
of appeals from the City Court and from the 
Municipal Court, which threaten to become so nu- 
merous that in a short time the justices of the 
Appellate Term will not be able to sit in any other 
branch of the court. This will leave but fifteen jus- 
tices available for assignment to Special Term and 
Trial Term work, as against thirteen in 1850. A 
bare statement of these figures shows, when com- 
parison is made with the figures given to show the 
increase in population, the increase in commercial 
and industrial development and the increase in liti- 
gation engendered by the various causes I] have 
enumerated, the utter insufficiency of the judicial 
trial force of this State and especially of the First 
Judicial District. The judiciary committee of the 
constitutional convention of 1894, in recommending 
that the number of Supreme Court justices be in- 
creased by the number of twelve, especially declared 
that the proposed addition would not make the total 
number of justices so great in proportion to the 
| Population of the State as it was after the last in- 
crease by the constitutional amendment of 1882 (see 
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Revised Record of the Constitutional Convention 
of 1894, vol. 2, p. 462). Here is an official admission 
entitled to the greatest weight that the increase pro- 
posed (and subsequently adopted) was less than 
increase in population justified, and no allowance 
whatever was made for increased commercial and 
industrial development and excessive litigation. 
The utter insufficiency of the judicial trial force 
is most keenly felt at the jury or so-called Trial 
Terms of the Supreme Court of the First Judicial 
District. I have no doubt that relief is also needed 
for the Second Judicial District, but I shall leave it 
to the justices of that district to plead for their own 





district, and confine my remaining remarks to the 
needs of the First Judicial District. 


<= 


be increased hereafter under our present practj 
unless the number of justices be increased, becayg 
there always will be cases each of which will ta 
several weeks to try, and there always will bey 
large number of cases each of which will take gey. 
eral days to try. Moreover, the average obtaing 
as stated, was only attained with the assistance of 
as many jusiuces from other districts as could 
induced to come here to hold Trial Terms. Evey 
effort was made at all times, even at the expeng 
of the Special Terms, to keep as many Trial Term 
going as possible. 

It, therefore, appears that an increase of but sx 
justices in the permanent judiciary force of this 


| district and an assignment of them to Trial Tem 


I shall commence with a summary of the business| work exclusively, would only be a provision for the 
of the Trial Term of this district since January I,/ disposition of 1,500 additional cases per annum, and 
1896. On that day the consolidation of the Superior! that such provision would do little more than pr. 
Court of the City of New York and of the Court| vent an increase of calendar, for in every year since 


of Common Pleas for the City and County of New 
York with the Supreme Court of this district took 


| 


January 1, 1896, the number of new cases added to 
the calendar have exceeded the number disposed of 


effect. 
Started January 


The figures show as follows: 


1, 1896, with 


land in 1900 such excess was 1,851, in IQOI it wa 
| 1,546 and in 1902, up to October 1, 1,045. But this 


a new calendar composed |increase Of calendar is not the worst feature. On 
eee EP AALS Tee. IE 7,000 cases' October 1, 1902, the arrears of cases pressed for 
MPI de fe resactcbecesina: 4,058 | trial, after every case had been dropped from th 
el aL i Ba era 3,964 |new calendar that could be dropped, amounted to 
ga OS 5A TRE Oe 4,536 8,445. 
ng Aa 4,001 Here we have a condition and not a theory that 
In 1900..... Se gia Pe ee 4,500 |confronts us, and it can only be met in the first in 
PEE ies p Sececchcckesd ck ots 4,575 stance by a sufficient increase in the judicial force 
In 1902 to October, inclusive, 3,700 In view of the constant tendency of the calendar to 
29,420 increase, twelve additional justices for this distrid 
| would not be too many. 

Total up to October 1, But this district will never get them, nor even six 
ToS Be ee ackch « 36,420 |of them, unless public opinion will demand a sufi- 
Disposed of: | cient increase, in tones which cannot be disregarded 
lili ASE SR 2,554 The manner in which the question of an increas 
ga ltl ecedicaagaa al 2,797 of the judicial force at this end of the State has bee 
he aaa 3.753 treated by the legislature in recent years is mos 

RSG Sage 3,289 remarkable. 
RE nn ee 2,649 In 1899 a concurrent resolution was passed (Laws 
ai PS ARES ae 3,029 1899, P. 1599) providing for a constitutional ament- 
In 1902 to October........... 2,655 ment giving to the Second Judicial District thre 

additional justices. 
20,686 In 1900 another such resolution was passed 
Dropped upon making up (Laws 1900, vol. II, p. 1645) giving to the First 
a aie 7,280 District four and to the Second District three add 
27,075 tional justices. 

In 1901 another such resolution was pass 
Undisposed of October 1, (Laws 1901, p. 1806) giving to the Second District 


1902... 8,445 

These are all live cases, ascertained to be such 
upon the making up of a new calendar for the Octo- 
ber term of 1902, and they are pressed for trial. 
There are 1,445 more of them than there were in 
January, 1806. The average number of cases dis- 
posed of since that time, without including those 
which were dropped on making up new calendars, 
has been, in round numbers, about 3,000 per annum. 
According to all probabilities, this average cannot 


eee eee eee eeseesese 


two additional justices. 

None of these resolutions was acted upon a st 
ond time, as required by the Constitution, and cor 
sequently each of them became inoperative. 





In 1902 a new concurrent resolution was ad 
(Laws 1902, vol. II, p. 1802) substantially as fol 
lows: “* * * that section 1 of article 6 of th 
Constitution be amended by adding thereto the fol 


to time increase the number of justices in a 





judicial district, except that the number of justict 


lowing provision: ‘The legislature may from tim)> 
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The assistance of Supreme Court justices of other | Court to the Supreme Court. 


districts in the trial of cases in this district would, | 
_ undoubtedly, be of some service toward Powiped most feasible way of providing such increased 


the calendar. 


vision should be made for its continuance. 


Such assistance has been had in the 
_ Past and, although inadequate and uncertain, pro-| trict as soon as possible, I propose to show how a 


Having now pointed out what seems to be the 


judicial facilities as should be granted to this dis- 


The| larger number of cases than are now disposed of 


= _—_ 
tice, jn the First and Second District, or in any of the|in the judicial department of the State and exer- 
many districts into which the Second District may be|cised with due regard to the needs of the different 
take divided, shall not be increased or exceed one jus-| judicial districts. 
be a tice for each 80,000 or fraction over 40,000 of the} Still greater progress toward reducing the calen- 
sev. population thereof, as shown by the last State or dar could be made by the creation of a number of 
‘ined federal census or enumeration, and except that the| trial commissioners for a limited number of years 
© of aumber of justices in any other district shall not to dispose of existing arrears. But this scheme did 
diy be increased to exceed one justice for each 60,000| not meet with favor at the hands of many members 
very BOF fraction over 35,000 of the population thereof, as | of the bar, on the ground that such commissioners 
yenge shown by the last State or federal census or enu-| would hold an anomalous position, that suitors 
erms meration. The legislature may erect out of the! would be reluctant to go into their courts, and that 
Second Judicial District as now constituted another | probably they would not be expeditious in disposing 
be judicial district and apportion the justices in office| of the existing arrears. 
this between the districts and provide for the election| After all, therefore, the most proper and necessary 
Term of additional justices in the new district not exceed-| provision for all the exigencies of the situation, 
r the ing the limit herein provided. present, as well as future, is an immediate increase 
and “Sec, 2. Resolved * * * that the foregoing| ™ the number of justices of this district by the 
pre amendment be referred to the legislature to be election of at least four additional justices. This 
sine | chosen at the next general election of senators, and State is committed to the principle of an elective 
edo in conformity with section 1 of article XIV of the|J™diciary, and, consequently, the fairest and most 
dc, Constitution, be published, etc., etc.’” satisfactory way to supply a legitimate demand for 
we an increased number of justices is to elect a suffi- 
+ this This resolution is both objectionable and insuffi-| cient additional number in the district where they 
On cient. It is objectionable because the increase is| are needed. This, of course, can only be done at 
1 for made to depend solely on population, which, as I! present by constitutional amendment, and I, there- 
n they Dave fully shown at the outset, is an inadequate test, | fore, repeat that the proposed amendment now pend- 
ed to and because even that test is to be applied so as to| ing and hereinbefore referred to should be adopted 
give to this end of the State a smaller number of|and followed up by appropriate legislation. 
+ that justices in proportion than the other parts of this} But legislation should step in further and assist in 
t State will have. And it is totally insufficient because! checking the tendency to bring cases of small im- 
fon under it the legislature could not grant to the First| portance and cases involving mostly questions of 
lar to District a greater increase than four justices. fact and but little law in the Supreme Court. In 
strict But as after all the said resolution points out the! actions for injuries to persons or property caused 
most speedy way to obtain an increase of at least| by negligence, or for the recovery of damages for 
a te four justices, such further appropriate action under | injuries resulting in death, and in actions for assault 
sufi- it should be favored and procured as may be neces-| and battery, false imprisonment, malicious prosecu- 
ded f  BtY to lead to the adoption of the constitutional! tion, libel or slander, the restriction of the jurisdic- 
see amendment contemplated by it. In the meantime} tion of the City Court on account of the amount 
‘ben the agitation for a still larger increase should be| claimed, should be removed, as it has heretofore 
mot continued and vigorously prosecuted so as to insure| been removed in an action for breach of promise 
a favorable result at as early a date as possible. (to marry, and this should be followed up by the 
‘Laws It is a mistake to assume that to make provisions | addition of three judges to the judicial force of the 
art for the disposition in the course of a number of | court. It should also be provided that in every case 
threg Years of the 8,445 cases on the new October calendar | brought hereafter in the Supreme Court in which 
is all that is necessary. I have shown that for a|the service of the summons and the amount re- 
vassed number of years more cases were added to the cal-| covered by the plaintiff show that the action might 
Fint endar each year than could be disposed of. Why | have been brought either in the City Court or in the 
addi should not this continue and the increase become | Municipal Court, the plaintiff shall not recover 
even larger in proportion? If, as may senate \ ened but only taxable disbursements. In addition, 
passed be expected, the growth of all the factors referred |the Supreme Court, by constitutional amendment, 
i strict to by me as tending to increase litigation goes on|should be empowered to remove, in its discretion, 
in the future as it has done in the past, how can it| any action now pending therein or hereafter com- 
a set: be expected that litigation will decrease or remain| menced therein and falling within one of the classes 
{conf ‘“ationary? Timely provision should, therefore, be| above referred to, to the City Court and to remove 
made for future, as well as present exigencies. | any action of sufficient importance from the City 
dopted 
's_ fol 
of the 
1¢ fol 
1 time 
n any 
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Power to designate such justices should be lodged! could be determined by every Trial Term, if the 
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methods pursued 
improved. 

‘Preliminarily to an extended discussion of this 
subject I propose to make a few remarks concerning 
preferred cases. The tendency of express legisla- 
tion of late years, as evidenced by the provisions of 
the Code of Civil Procedure, has been to create a 
large number of preferences. 

The Appellate Division, on the other hand, has 
promulgated a rule under which any case arising 
on contract, which can be tried in two hours, may 
be preferred. 

Of the 1,055 cases actually tried on the merits in 
1901, 658 were preferred cases. This shows that the 
general calendar cases are unduly delayed by the 
consumption of time which takes place in the trial 
of the preferred cases. 

As to the so-called short cases the preference 
should be restricted to cases in which it is clearly 
and circumstantially shown by affidavit that the 
answer is interposed solely for the purpose of de- 
lay and that the action could not have been brought 
in an inferior court. The preference, if accorded, 
would then have its legitimate effect in helping to 
reduce the size of the calendar, and the refusal to 
grant it would check the growing tendency to bring 
small cases in the Supreme Court. 

On the other hand, all statutory preferences given 
by. the Code should be abolished, except in cases 
where the State or municipal corporation is a party 
and the public interests are shown to demand a 
speedy trial. I never could see why a common 
slander or libel case should have a preference. Nor 
can I see the justice or propriety of preferring a per- 
sonal injury case brought by an infant which is 
supported by its parents, while a case brought br 
the head of a family for personal injuries incapaci- 
tating him to earn anything for the rest of his days 
must wait on the general calendar for years before 
it is reached. The policy of the law should be not 
to give a preference, except in rare instances involv- 
ing public interests, but to provide for a speedy trial 
every case. ; 

How, then, can a relatively speedy trial be had? 

The members of the bar are opposed to longer 
daily sessions than are now held, because the Trial 
Terms are kept at work substantially every day in 
the year, except Saturdays, Sundays and legal holi- 
days, and an attorney in active practice must at the 
close of each day’s session prepare for the work to 
be done on the succeeding day. The justices them- 
selves could not well stand longer hours, because, 
on account of the incessant strenuous application, 
there is a limit to mental and physical endurance, 
and, moreover, because they have plenty of work 
to do outside of court hours. Even if a jus- 
tice were during a whole year to preside only at 
Trial Terms, he would have to work after court 
hours in looking up authorities, preparing a 
charge to the jury, considering motions for new 
trials, writing opinions and settling cases on appeal. 
But in addition to all this a justice in this district, 


in conducting litigation were 








—————— 


sitting alternately at Trial Term and Special Term, 
and occasionally at the Appellate Term, is usually 
so loaded up with Special Term and Appellate Term 
work that he must devote all his spare time after 
court hours to such work while holding a Tria} 
Term. 

For instance, the Appellate Term for the month 

of October, 1902, heard and decided during that 
month fifty-seven motions, and on the fourth Mon- 
day of November filed decisions, many of which 
were accompanied by well-considered opinions, in 
161 cases on appeal argued or submitted in October, 
and yet two of the justices who composed that 
bench held each a Trial Term during November and 
the third a Special Term. 
e So the Appellate Term for the month of Decem- 
ber, 1902, heard and decided during that month 
forty-two motions, and on the 2d of January, 1903, 
filed decisions, many of which were accompanied 
by well-considered opinions in 100 cases on appeal 
and in twenty-four motions, and on the first Monday 
of January, 1903, each of the justices who com- 
posed that bench proceeded to hold another part 
of the court, although a number of appeals re- 
mained undecided in their hands. 

What then can be done to result in the trial of 
more cases at the Trial Term? 

Here we have to reckon with the stubborn fact 
that the element of delay plays an important role in 
nearly every litigated case. If the plaintiff or his 
attorney becomes conscious of a weak point in the 
case, the day of trial is sought to be repeatedly 
postponed for the purpose of compelling, if pos- 
sible, a favorable compromise. If the defendant or 
his attorney finds that there is no hope, or but little 
hope, of ultimate success, the day of judgment is 
sought to be put off as far as possible. To accom- 
plish the desired end motions upon motions are 
made in both classes of cases, both before and after 
joinder of issue, appeals are taken from orders, 
stays of proceedings are applied for until the deter- 
mination of the appeals, in short every technicality 
known to the law is resorted to to stave off the trial, 
and when finally one of these cases does appear 
upon the day calendar for trial, the plea of absent 
witnesses or the engagement of the attorney or 
counsel elsewhere or the engagement of additional 
counsel who has not yet had time to familiarize 
himself with the case, is advanced and the disposi- 
tion of the motion for an adjournment consumes 
much valuable time. 

To remedy the abuses springing from these prac- 
tices requires heroic treatment. They can be reme- 
died by a system under which cases can be speedily 
forced to trial. Under such a system many cases 
would result in a reasonable compromise as soon 
as they can no longer be adjourned. 


The Code of Procedure should, therefore, be 


amended by abolishing, as far as possible, the right 
of appeal before judgment from orders involving 
only points of practice, and providing that in every 
case, after joinder of issue, a day for the trial of the 
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issues should be fixed on special motion made for| for the benefit of their clients and the benefit of the 
that purpose. Upon such motion each side should | community, they would soon adapt themselves to the 


be required to disclose fully and circumstantially all 
proceedings deemed necessary to prepare for trial, 


changed situation. Most cases can be fully pre- 
pared in advance of the day set for trial and tried by 
as for instance a commission to be issued, the exami-| other counsel than the one originally employed, or 
nation of a party to be had before trial, a deposition! even by a competent managing clerk, if a carefully 
to be taken de bene esse, a bill of particulars to be| prepared trial brief is placed into his hands, and if 
furnished, etc., and a day of trial should be fixed, clients are made to understand that in no case will a 
with due regard to all these matters. After that the| retainer insure personal attendance, unless specially 
parties should be held to due diligence in completing | so agreed and paid for, retainers will be made on 
their preparations for trial and no other proceeding | that basis. In other learned professions the per- 
calculated to delay the trial should be entertained sonal attendance of the person employed on the 
except upon strict proof of necessity arising since| ground of skill and reputation is in many instances 
the fixation of the day of trial. Whenever there-| dispensed with as long as he exercises a sufficient 
after a case is reached in its regular order upon the| supervision over the acts of his assistants, and it is 
day calendar, the trial should proceed and no ad-| difficult to see why the legal profession should con- 
journment should be granted except upon strict and stitute and exception. Moreover, I am firmly con- 
competent proof of actual necessity to prevent irre-| vinced that a discontinuance of the practice of ad- 
parable injury and of the exercise of the utmost dili-| journing cases on the ground of engagement of 








gence to avoid the necessity of an adjournment, and 
then only on payment of heavy costs by way of in- 
demnity to the other side, but in no case on the 
ground of engagement of counsel elsewhere. 

The practice of adjourning a case for the sole rea- 
son that counsel is engaged elsewhere is an evil of 
long standing and works infinite mischief. The 
members of the bar consider it a valuable privilege, 
and yet it does not benefit them in the long run. As 
an active practitioner is for the plaintiff in one case, | 
and for the defendant in another, he is as often) 
hurt by the practice as benefited. The counsel on| 
both sides are now but seldom free from other en-| 
gagements at the same time. While a case is held | 
for the benefit of counsel on one side, the counsel | 
on the other side is compelled to go into the trial | 
of another case in another court and then finds him- 
self unable to proceed with the first case when his 
adversary is ready to proceed. In this way the prac- 
tice is productive of hardship not only to the coun- 
sel on both sides, but also to the parties and their 
witnesses. Moreover, it is frequently productive of 
hardship to parties in other cases who are ready to 
proceed. It often happens that in a number of cases 
the parties on both sides are present with counsel 





counsel elsewhere would result in material benefit to 
the practicing attorneys themselves. Time is money. 
The time wasted in fruitless pilgrimages to and 
from court could be utilized for other purposes. If 
a litigation were more speedily determined, a feé 
would be more speedily earned. Even if an attorney 
were compelled to engage the services of another to 
try a case for him, while otherwise engaged, the com- 
pliment would probably be returned in case of the 
inability of the other to try a case at the appointed 
time. By and by the co-operation would include a 
circle of attorneys. 

The abolition of the privilege recommended would 
in the course of time have other beneficial results. 
It would induce a number of good practitioners to 
devote almost their entire time and ability to the 
trial of cases in certain parts of the court and to ac- 
cept retainers for that purpose on short notice and 
for a reasonable compensation, and the consequence 
would be that a considerable number of cases would 
be better tried than they are now, and in less space 
of time. At present almost every attorney considers 
himself pre-eminently qualified to try his case, even 
if he tried but few cases, or perhaps none, before, 
and the consequence is that much valuable time is 








and witnesses and fully prepared to proceed, and_| 
that several, if not all, of such cases might be dis- | 


posed of in the course of the day, but that all prepa- 
arations made for that purpose go for nothing, be- 


cause another case which was held during preceding | 
days on the ground of engagement of counsel else- | 


where is taken up contrary to expectations and con- 
sumes not only that day but several other days. 
The consequence is that as long as the practice con- 
tinues, the tendency in most cases is for neither 
side to get really ready until actually compelled, and 
that then the trial proceeds with incomplete prepara- 
tion and much waste of time in consequence thereof. 
This should not be so. The policy of the law 
Should be to secure to parties a speedy trial with the 
assistance of well-prepared legal talent, and if the 
members of the bar would once understand that the 
laws are not enacted for their special benefit. but 









unnecessarily consumed. -An inexperienced attorney 
will make objections upon objections and take excep- 
tions upon exceptions, and make motions upon mo- 
tions to strike out, without the slightest benefit to 
his client and constantly proclaim, when admon- 
ished of the futility of his course, that his sacred 
duty to his client compels him to do so. One of 
the most prominent members of the Bar of this 
city, Mr. John E. Parsons, after having witnessed 
the practice in England, took occasion, within the 
past year, to strongly condemn the thoughtless habit 
of many of our practitioners to object to anything 
and everything, and I leave the point I have made 
in that respect, with the statement that I am con- 
vinced that if cases were tried in the manner in 
which they should be tried, a considerably larger 
number could be tried in the course of a year than 
are now disposed of. It has even happened that 
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hours were wasted by an attorney in endeavors to 
get a jury satisfactory to him when he must have 
known, or at least should have known, that the case 
would turn upon a question of law and end in the 
direction of a verdict. I only desire to add that if 
the charges outlined by me should work positive in- 
justice to a particular case, relief might be granted 
upon presentation of detailed proof to that effect on 
a motion for a new trial. 

Another improvement would result if the present 
method of calling the calendar and assigning cases 
were abandoned and in its stead were substituted a 
plan under which cases could be more readily forced 
to trial. The call of the so-called Friday calendar 
has become a perfunctory and useless proceeding. 
It is mostly attended by junior clerks or office boys 
under instructions from their superiors to adjourn 
their respective cases to the next or some other fu- 
ture call of the calendar, or else, if the justice pre- 
siding insists that a day for trial be fixed, to have 
the trial set down for as late a day as possible. If, 
after being thus set down, the case finally appears 
upon the day calendar, the struggle for further post- 

ement is again renewed. To check these abuses 
I ‘recommend that each Trial Term have its own 
calendar; that upon the fixation of a day for trial 
on special motion, as hereinbefore suggested, each 
case be placed upon the calendar upon the appro- 
priate Trial Term; that each and every motion 
which may be made thereafter and which tends to 
delay the trial as fixed be made at such term ex- 
clusively; that in the disposition of such motions 
the justice presiding have large discretionary power 
and that the exercise of such power be made re- 
viewable only on appeal from the judgment or from 
the order denying motion for a new trial. The re- 
sponsibility for the proper and timely disposition 
of cases would, under such a system, be placed di- 
rectly upon the justice holding the term, and in case 
of actual necessity he could arrange his calendar so 
as to suit the reasonable convenience of litigants 
intending and endeavoring in good faith to try their 
case at the earliest practicable opportunity. Suitable 
provision should also be made for the transfer of 
cases from one Trial Term to another, as circum- 
stances may require. The same system should also 
be extended to the Special Terms for the trial of 
issues of fact. 

At the dinner of the Bar Association of Rochester 
at the Genesee Valley Club, in celebration of John 
Marshall Day, Justice P. B. McLennan, in the 
course of an address delivered by him in response 
to the toast, “The Judiciary,” described the waste 
of time in the trial of a case by jury in terms so 
pertinent to the present discussion that they deserve 
to be quoted here. He said: “ Delay, technicalities 
and indirectness would seem to be fostered and en- 
couraged by many provisions of the statutes, and 
especially by some decisions which have acquired 
the force of statute law. The selection of a jury in 
an important case has come to be the work of days 
and often of weeks, practically only limited by the 
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will of counsel. The individual who is called upon 
to serve the State in that capacity must be prepared 
to pass an ordeal quite sufficient to appall the most 
desperate criminal. He must lay bare to the public 
gaze his entire iife, his social and family relations; 
declare his notion about religion, politics and war; 
indicate his views upon the social, moral, scientific 
and economic questions of the day, and after hours 
thus spent he is informed that because of his an- 
swer to the first question, to wit, that he is ac 
quainted with the defendant’s cousin, uncle or aunt 
his services as a juror are not desired; the judge 
must gravely supervise and superintend the farce, 
conscious that any curtailment of the examination 
will probably result in the reversal of any judgment 
finally entered in the case. 

“When the stage of giving evidence is finally 

reached the plot deepens. Numberless questions are 
asked to confuse, not to enlighten; issues of only 
slight importance are given prominence; facts which 
are not to be disputed, but finally admitted, are com- 
bated with persistency. At the end, perchance, of 
months, when the evidence is closed, it becomes the 
duty of the judge to gather from the mass the 
important facts and recite them to the jury, which, 
as a rule, can be done accurately and in detail in an 
hour or little more. When the trial is finally ended 
every one connected with it, and the public as well, 
realizes that much valuable time has been wasted, 
etc.” : 
I heartily indorse every word thus uttered by the 
learned justice referred to, and only desire to add 
that the realization that much valuable time has been 
wasted becomes still more intensified in case the 
final result is a disagreement of the jury. Legisla- 
tion by which needless technicalities now prevailing 
in the course of a jury trial are abolished and need- 
less objections, exceptions and motions are discoun- 
tenanced would go a great way to check this waste 
of time, but even then the members of the bar 
should consider it a point of honor and ambition to 
try cases as they should be tried by truly great law- 
yers, namely, by the presentation of the pertinent 
facts in the most direct and concise manner, by con- 
troverting only the material facts, by litigating only 
the important issues, and by abstaining from making 
needless objections, taking untenable exceptions and 
making unnecessary motions. 

Having now reached the point at which the evi- 
dence of both parties may be deemed to have been 
concluded, I beg to suggest that the trial court 
should have full and unquestioned power to direct 
a verdict in every case in which a contrary verdict 
would have to be set aside as against the clear weight 
or preponderance of evidence. This power was ex- 
ercised by the courts of this State for some time, 
but lately the Court of Appeals has held, in McDon- 
ald v. Met. St. R’y (167 N. Y., 66), that it does not 
exist. The decision is to the effect that whenever a 


party has testified to facts or circumstances, which, 
standing by themselves, would justify a finding in 
his favor, the right to have them submitted to and 








ee eee ey eee ee 


a eh 


THE ALBANY 


LAW JOURNAL. 51 





— EE —_ 





determined by a jury continues, no matter how over- 
whelmingly they may have been contradicted by 
credible witnesses of the other party; and that, al- 
though a competent court, on finding a verdict to be 
against the weight or preponderance of evidence, 
may set it aside, it can only do so provided a new 
trial is ordered before another jury. This leads to 
retrials until a jury can be found which will render 
the proper verdict. As ultimately the result will be 
the same in nearly every case and the policy of the 


as to all the issues. This should be changed by pro- 
viding that the new trial should be had only as to the 
cause of action or defense affected by the error, and 
that as to the other issues the judgment should stand 
as an interlocutory judgment to be changed or modi- 
fied by the result of the issue to be retried on a 
special application for final judgment. 

Having now pointed out the most important diffi- 
culties and disadvantages connected with the trial of 
a case by jury, it becomes pertinent to inquire 





law should always be to end litigation, the trial] whether, in spite of all the eulogies heretofore heaped 
court should possess the power, subject to review by| upon the jury system, that system has not after all 
the Appellate Division, to direct a verdict according | outlived its real usefulness so far as some classes of 
to the clear weight or preponderance of the evidence | civil cases are concerned. I myself have been an ar- 
in every case in which a contrary verdict would have| dent advocate of the right of trial by jury in all 
to be set aside. This power can be conferred upon] cases, but I feel bound to say, after an experience of 
the trial courts by the Legislature, for the Constitu-| over thirty years on the bench, that the wisdom of 
tion expressly provides that provision may be made} hereafter clinging to it in its entirety has become 
by law for a waiver of the right of trial by jury in| questionable. I would never consent to its abrogation 
civil cases. in criminal cases. Even in civil cases involving the 

Concerning this constitutional provision I shall] assessment of unliquidated damages I know of no 
presently have more to say. better substitute, although the requirement of una- 

The trial having been concluded it may be well to} nimity might be dispensed with. But in cases on con- 
consider whether the rules of law cannot be im-/ tract where a sum certain is sought to be recovered, 
proved pursuant to which new trials are ordered on| I am clearly of the opinion that the right of trial by 





‘appeal. This again presents a wide field, and many| jury is no longer necessary or desirable. Cases of 


suggestions might be offered with the view of com-| the gravest importance and sometimes involving hun- 
pelling the appellant to formulate in the most con-| dreds of thousands and even millions of dollars and 
cise manner the precise grounds of the appeal, to| affecting many parties are constantly tried on the 
serve upon the respondent in advance of the argu-| equity side of the court, and it not infrequently hap- 
ment of the appeal the precise points relied upon, to) pens that the decision of a single judge is acquiesced 
save to the respondent the labor and expense in-|in by all parties and terminates the controversy. 
volved in the preparation of a brief to meet other | And yet in every case involving a mere sum of 
apprehended points, and to save to the appellate| money of $50 or over, the right of trial by jury is 
courts the time and labor required for the examina- | still retained, and this in spite of the fact that year 
tion of such a brief. But I shall confine my re-|after year it becomes more difficult to procure the 
marks to a few points, each of which involves a re- | necessary number of suitable jurors. In my judg- 
trial of all the issues. | ment the time has arrived for taking the preliminary 
In the course of a protracted trial it is next to im-| steps necessary to bring about by constitutional 
possible to keep out all evidence which in the end} amendment the abolition of the right of trial by jury 
may be immaterial, irrelevant or incompetent. At}in cases founded on contract in which a sum cer- 
an early stage in the proceedings a certain piece of| tain is sought to be recovered and also the abolition 
evidence may appear to be admissible, especially if| of the requirement of unanimity on the part of the 
promised to be connected, and yet in the light of a| jury in all other civil cases. This may look like a 
fact subsequently established beyond further contro-| bold proposition, but sooner or later necessity will 
versy it may become immaterial, irrelevant or even| compel its adoption in spite of all opposition. There , 
incompetent. The rule in appellate courts now is| is no doubt that it will take many years of ‘agitation 
to grant a new trial in every case in which imma- | to overcome the opposition, but the recognition of 
terial, irrelevant or incompetent evidence was ad-| this very fact should act as an incentive to all who 
mitted which might possibly have harmed the appel-| are in favor of the reform to publicly proclaim their 
lant. This rule should be changed so as to cast the| sentiments in that regard. An important step in 
burden upon the appellant to establish affirmatively | that direction, however, can be taken at once, and 
that in fact he was prejudiced thereby. The policy| that is to provide by statute for the waiver of the 
of scientific law is to end litigation. l right of trial by jury in civil cases in such a way 
Another point is that the rule governing appellate | that litigants will not insist upon a jury unless their 
courts should be changed under which a retrial of all | case is of sufficient importance. 
the issues is ordered in case of the discovery of error} The Constitution of the State of New York now 
in only one of them. As the law now stands a com-! provides that 
plaint may contain a number of causes of action and; “A jury trial may be waived by the parties in all 
the answer may contain several defenses to each’ civil cases in the manner to be prescribed by law.” 
cause, and yet if error be discovered affecting only | In the exercise of the power thus conferred the 
one of the causes or defenses, a new trial is ordered Legislature has prescribed (Code. f. 1009) that 
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“A party may waive his right to the trial of the' 


issue of fact by a jury in any of the following 
modes : 

“1. By failing to appear at the trial. 

“2. By filing with the clerk a written waiver, 
signed by the attorney for the party. 

“3. By an oral consent in open court entered in 
the minutes. 

“4. By moving the trial of the action without a 
jury; or, if the adverse party so moves it, by failing 
to claim a trial by a jury, before the production of 
any evidence upon the trial.” 


As a matter of fact, however, the parties hardly 
ever agree upon a waiver, especially if one or the 
other is desirous of postponing the day of judgment 
to as late a date as possible. I have already referred 
to the important role which the desire for delay 
plays in a very large number of cases, and inasmuch 
as insistence upon a jury trial secures the longest de- 
lay, no agreement to waive a jury trial is reached. 
In the late Superior Court a rule existed for many 
years to the effect that, upon filing with the clerk 
a written waiver of the right of trial by jury, signed 
by the attorney for both parties, the case should 
immediately be placed upon the Special Term calen- 
dar for trial. Under this rule a trial could have 
been had almost immediately, and yet in not a single 
case was such a waiver filed. I have also never 
known a case moved by one party for trial without a 
jury but what the other party insisted upon a trial 
by jury. For the foregoing reasons the Legislature 
shouid prescribe a mode of procedure under which 
waivers are decreed in sufficient numbers. An ad- 
ditional statute might be passed to the effect that in 
all or in certain classes of civil cases the parties shall 
be deemed to have waived the right of trial by jury 
unless certain conditions are complied with, and 
these conditions should be made sufficiently onerous 
to invite non-compliance with them except in cases 
of sufficient importance. For instance, the fees. of 
jurors might be raised by which more willing and 
better jurors would be obtained than is now the 
case, and a larger trial fee imposed than is now paid, 
and the plaintiff might then be required to pay the 
necessary amount for these items into court on giv- 
ing notice of trial, in default of which he should be 
deemed to have waived his right of trial ty jury. 
And in every case in which plaintiff’s right was 
waived the defendant should be deemed to have 
waived his right unless he pays into court 
the amount which the plaintiff should have 
paid and files an undertaking with sureties condi- 
tioned for the payment of any judgment which may 
be recovered against him in the action. No doubt 
other conditions may and will be suggested, but 
what I have said is deemed sufficient to start investi- 
gation and discussion. 

The views expressed by me are based upon a long 
and varied experience upon the bench, and I conclude 
with expressing the hope that the suggestions made 
will be taken up and critically examined, not only by 


the members of your committee, but also by the 
public-spirited members of the bar, and that then the 
latter will give to your committee the result of their 
examination and judgment. Without their energetic 
support but little can be accomplished, for by their 
action the ethical sense of the profession must be 
aroused and enlisted, if the methods pursued in the 
| course of a litigated case are to be reformed, and by 
their action only can public opinion be aroused to an 
extent which will convince the thinking men of the 
State and the Legislature that the supply of an ade- 
| quate increase of judicial force for this judicial dis- 
‘trict can no longer be delayed, and that all neces- 
sary legislative measures should at once be taken to 
remove the causes which have co-operated to bring 
about the existing deplorable condition of affairs. In 
order to secure such co-operation by the members of 
the bar, I have taken the liberty of sending a copy of 
these suggestion to the Association of the Bar of the 
City of New York and another to the New York 
State Bar Association. 
All of which is respectfully submitted. 
New York, January, 1903. 
a 
ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 

The attendance at the annual meeting of the New 
York State Bar Association, in Albany, on January 
20 and 21, was the largest in its history, and the pro- 
ceedings were of unusual interest. The president, 
Hon. John G. Milburn, of Buffalo, called the meeting 
to order. In his annual address, the president took 
for his subject the revising of the State statutes, and 
in the course of his remarks, said: 

“T believe that the proposals of the committee re- 
flect the most enlightened and mature conclusions of 
experience and are the only practicable, efficient and 
economical solution of the problem. They provide 
complete relief as they embody the approved pro- 
cesses of expurgation, consolidation, republication 
and indexing. The whole subject is now with the 
Legislature. It has done its part in the past to 
secure an orderly system of statute law. Let us 
hope that it will manifest the same purpose in deal- 
ing with the present situation, and the report of this 
last committee just submitted. We have every rea- 
son to anticipate that it will act promptly and 
effectively. The consummation of the efforts of over 
30 years is now in sight as the result of a specific and 
definite plan of action. It is not worth while to 
dwell on the failures of those years beyond gathering 
from them the lessons of experience. Paid commis- 
sioners have been expensive and have not accem- 
plished the work, though its completion within a 
short period of time is now feasible largely because 
of their labors. There is no occasion for another 
commission of the same kind to, perhaps, repeat the 
tendencies and policies of its predecessors. A board 
of lawyers taking charge of the execution of what 
remains to be done in the spirit of a public service 
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may be depended upon to bring it to a prompt and 
satisfactory conclusion. Having proceeded so far, 
the only course is to keep on until a systemized body 
of statute law is an accomplished fact. That the 
people of this commonwealth have a right to demand, 
because it is their welfare which is primarily and 
fundamentally at stake. When it is realized it will 
be time to consider more effective means for its 
preservation than the present methods of legislation 
afford. Much can be done in that direction without 
any interference with the functions of the Legisla- 
ture. But to undertake too much at this juncture is 
not a wise policy. The pressing need now is a body 
of clear, certain, coherent and readily accessible 
statute law, and its creation will be an event of the 
first magnitude in the legal history of the State.” 

The association had for its special guest, Dr. 
Rokuichiro Masujima, of Tokio, Japan, who, in the 
evening, delivered the annual address in the Assem- 
bly chamber before a large and distinguished audi- 
ence, including judges of the various courts, State 
officers and members of the Legislature. Dr. Mosu- 
jima spoke for nearly two hours, explaining the law 
and system of jurisprudence of his country. He 
said in part: 

“Japan possesses an excellent code of laws while 
you are still under the sway of case law. The work 
of drafting the present codes was started on a new 
basis in 1890 and the codification is the result of 
Japanese legislation passed through the modern form 
of legislative institutions. 

“The organic law of the judicial department of 
the government prescribes the chief duty of the 
minister of justice, who is a member of the cabinet, 
to be the supervision of the courts of judicature and 
the public prosecutors’ office. This is the one weak 
spot in the system, the minister of justice being gen- 
erally a politician. His influence is nil. No mere 
politician should preside over a judiciary which 
consists of men of independent technical qualifica- 
tions. We have no law office like your attorney- 
general. 

“The conception of corporations and the extent of 
their rights and liabilities together with rules for 
their creation, management and winding up, have 
been clearly and most completely defined. A corpo- 
ration for the purposes of religion, charity, educa- 
tion or other purposes beneficial to the public, may 
by the permission of the autohrities (together with 
registration) be created; trading bodies or corpo- 
rations whose object is gain being simply registered. 
No foreign corporations other than States, adminis- 
trative bodies, and commercial companies, is recog- 
nized, unless permitted by laws or treaties. A cor- 
poration possesses rights, and assumes duties, and it 
acts through its directors within the scope of its ob- 
jects and is liable among other things for damages 
caused to others by their acts done within the limits 
of their capacity. The legal conception of an arti- 
ficial person has been made unequivocal and the 
degree of doubt and questions which might other- 





wise arise as experienced in your systems of law, 
has been considerably reduced. No corporate seal 
is essential, nor form prescribed for its acts, and 
thereby many frivolous questions are saved which 
might otherwise be raised. The exact limit of ultra 
vires will have hereafter to be decided by the Jap- 
anese courts; but as yet there have not been many 
opportunities for raising the question. 

“Tt should be further explained that the Japanese 
law has made a firm or partnership a corporation, 
like a limited company, and it may sue or be sued 
as such like a limited company, and it may sue or be 
sued as such like an individual. Its only difference 
from a limited company is that the members of a firm 
must make up any losses which cannot be covered 
with the partnership assets. This provision of the 
Japanese law deserves special notice, for it will save 
many of the questions which have so often arisen in 
your system of laws. 

“We have in Japan no Marshall, no Story, none 
of the great jurists who laid the foundations of your 
law and Constitution. Nor has it yet been possible 
for us to gather either the accumulated stores of 
experience or the men in whom those stores are 
embodied, and by whom alone even the most perfect 
of codes can be successfully administered.” 

At the conclusion of the exercises in the assembly 
chamber the State Bar Association tendered a recep- 
tion at the Fort Orange Club to His Excellency 
Kogoro Takahina, the Japanese minister to this 
country. The guests were presented by President 
Milburn, Secretary Wadhams and Mr. Rosendale. 

Several papers were read, including the following: 
“The Power of Congress Over Treaties,” by Her- 
man W. Morris, of Rochester; “ Further Reform in 
Procedure,” by Edward B. Whitney, of New York; 
“A Commercial Code,” by Judge Lyman D. Brew- 
ster, of Danbury, Conn. In the course of his paper, 
Judge Brewster said: 


In 1895 a small body of American lawyers, ap- 
pointed by several States— New York State having 
initiated the movement —for the purpose of pro- 
moting uniform State laws on certain subjects 
wherein existing laws were variant, uncertain and 
often conflicting, recognized in the English “ Bills 
of Exchange Act” a convenient and excellent basis 
for an American law on the same subject, and this 
partial codification seemed to them, after much study 
thereon, almost the only practicable method of ob- 
taining the uniformity they were deputed to secure. 
The result was Mr. Crawford’s “ Negotiable Instru- 
ments Law.” 


Mr. Crawford proved so ready and able a drafts- 
man that his predecessor, Mr. Chalmers, said in his 
address before the American Bar Association last 
summer : 


“Tf I could do the work over again, I could pro- 
duce a better act, and I am glad to see that you, in 
your negotiable instruments act, which has now been 
adopted by so many States have in many respects 
improved on the English measure.” 
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“This law, too, has been satisfactory so far as I 
can learn, to the merchants, bankers and business 
men of every State in which it has been adopted. 
The substantial law of over 10,000 cases and of over 
3,000 pages in a text-book, is put into thirty-six 
pages. In many sections every line settles a dis- 
puted point. Is the conference wrong in saying 
‘ solvitur ambulando?’” 

At any rate, the conference of commissioners on 
uniform State laws having found this partial com- 
mercial code the only law proposed by them which 
has obtained any general adoption, has this year 
engaged Professor Samuel Williston, of the Law 
School of Harvard University, to begin the prepara- 
tion of a code on “ Sales,” which will have advan- 
tage in building on thorough work already done in 
the mother country which the negotiable instruments 
law had, in that it will, to some extent, follow the 
English “Sales of Goods Act” of 1893, drafted by 
the draftsman of the “ Bills of Exchange Act.” 

If England had followed the “ Bills of Exchange 
Act,” with codes of other branches of commercial 





law, the path would have been comparatively simple 
and easy, so far as the commercial law is concerned. 
But, unfortunately, no other branches have as yet 
been codified, except “Sales and Partnership” and| 
an excellent code on “ Marine Insurance,” which still 
awaits the action of the House of Commons. The 
death of the great leader of law reform in Eng- 
land — Lord Herschell — seems to have stopped the 
whole movement there, so far as any initiative on 
the part of the bar is concerned. 


It should be said, however, in extenuation of the 
present apathy of the English bar in respect to the 
codification of the commercial law that the last 
quarter of a century in England represents an 
immense deal of legal work in the development of 
the judicature acts and rules of procedure, attempts 
at a classifying and rearranging the enormous stat- 
utes of the realm and in creating codes for India and 
for the criminal law. 

It is not my purpose at the present time to enter 
into an argument in favor of codification in general. 
It seems to me that in this country, at least, a com- 
mercial code is an evident necessity. With fifty 
courts of final jurisdiction, with fifty legislatures 
prolific in changes, the labyrinth of precedent and 
conflict of authority are getting to be intolerable. 

It is a waste of time to argue as to the advantage 
of a commercial code when the most trenchant 
opponent of general codification, Mr. R. Floyd 
Clarke, in his “Science of Law Making,” admits 
that partial codification of commercial law is all 
right. 

- What I desire to present for your consideration 
at this time and very briefly is, first, the fact that 
partial codification seems to be the only means to 
attain uniformity to any considerable degree; second, 
that there is no reasonable objection to codifying 
different branches of commercial law before attempt- 





ing to codify the whole commercial law; third, that 








this movement, begun by the conference on uniform 
laws, is worthy of the active and earnest support 
of the Bar Associations of the country. 

Above and beyond all questions of certainty and 
convenience, strong as those advantages are and 
irresistible as they ought to be, the chief paramount 
reason why a commercial code should be adopted 
in this country is because the business community 
needs it, demands and ought to have it. Business 
men have a right to have business laws put in in- 
telligible, available, business shape, because they 
have to obey it and‘ are presumed to know it. No 
State that ever had a good code has repealed it. 

In his paper on reform in procedure, Mr. Whitney 
said: 

“There are two opposing theories as to the best 
method of deciding a law-suit. One theory is that 
a trial of the issues of fact should be avoided, if 
possible, and, at any, rate, reduced to a minimum by 
disposing of all possible questions of law before- 
hand. The other theory is to discourage the settle- 
ment of any question in the case before the trial, 
and then to hear the evidence and dispose of all the 
evidence and fact at the same time. This system 
has become the peculiar glory of the procedure of 
our State. 


“T am here to advocate a return to earlier, and, I 
think, better ideas. I am fully aware that my views 
are opposed to many of the strongest men in our 
profession. I have found our present methods en- 
tirely satisfactory to that class of able counsel whose 
attention is devoted to the interests of wealthy 
clients. To them the question of expense is of com- 
paratively little moment. It is generally advan- 
tageous to them to make the administration of the 
law expensive, for while their clients are rich, their 
adversaries are generally poor, and likely to abandon 
litigation which they find to involve the expense of 
preparation and trial upon the facts. Our ablest 
and most experienced trial lawyers are also apt to 
prefer our present methods because they have a bet- 
ter chance of winning a bad case by surprising their 
adversary at the trial, and because they like to argue 
questions of law in a forum where the oral argu- 
ment is of greater importance. There is an opposite 
group of active but sloppy lawyers who like a system 
which does not require care and precision in the 
original statement of their claims and which permits 
almost unlimited amendment at the trial. There are 
also skilful and astute lawyers who prepare pitfalls 
for their adversaries by vague statements in their 
pleadings which they intend to make the basis of 
surprise. 

“T propose that a demurrer may be heard upon 
the same notice as any other motion, and, further, 
to assimilate it to a motion by destroying altogether 
the destination between a demurrer to an entire 
pleading and a motion to make definite and certain 
a motion to strike out. Having made the motion 


and demurrer a simple and swift remedy, let us 
I see no reason why the courts 


encourage them. 
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should not be given permission to order a separate | Secretary — Frederick E. Wadhams, of Albany. 
| 
| 


trial of a simple issue of fact in a proper case.” Treasurer — Albert Hessberg, of Albany. 
Wednesday morning’s session was taken up with; Executive Committee— First District, Lewis L. 
papers on the pending questions concerning the Delafield, Selden Bacon, J. Van Vechten Olcott; 
Supreme Court of the State, by Martin W. Little- | Second District, Frederick E. Crane, Arthur S. 
ton, of Brooklyn (which is published elsewhere in Tompkins, Henry A. Monfort; Third District, 
this issue of the JournaL), and Simon Fleischman,| Charles J. Buchanan, Frederick J. Collier, William 
of Buffalo. The latter paper, which was entitled P. Rudd; Fourth District, Grenville M. Ingalsbe, 
“The Supreme Court Dilemma,” was the result of Jeremiah Keck, Edgar T. Brackett; Fifth District, 
elaborate research into the statutes of the last fifty| Josiah Perry, G. S. Piper, Jerome L. Cheney; Sixth 
years and into the present judicial situation in the District, John E. Smith, Edward G. Herendeen, 
various counties of the State, and it was accompanied | Howard D. Newton; Seventh District, Henry G. 


with many statistics. It called forth much discus- 
sion, and 5,000 copies of both papers were ordered 
for distribution. Mr. Fleischman’s recommenda- 
tions most interesting here were a radical reduction 
in the allowance of justices coming from other dis- 


tricts to hold court in New York or Brooklyn and| 


readjustment of salaries of all justices hereafter 
elected, and constitutional amendments transferring 
the designation of justices to the Court of Appeals, 
taking away from the governor the authority to fill 
vacancies by appointment, and from local authorities 
the power to make allowances and providing for the 
election in the First and Second Judicial Districts 
of enough justices to supply their needs. 

Considerable time was given to discussion of a 
proposition to appoint a correspondent in Paris to 
represent the association. The constitution does 
not provide for such an office, and, after some 
debate, the matter was tabled. The association does 
not require an admission fee, although the constitu- 
tion contains such a clause. An amendment was 
adopted striking out all reference to an admission 
fee in the constitution and by-laws. 


The final session was opened with a paper by 
Walter S. Logan, of New York, on “ National Incor- 
poration and Control of Corporations.” A paper by 
Selden Bacon, of New York, gave rise to a full dis- 
cussion of the evils caused by the present imperfect 
jurisdiction of -Surrogates’ Courts. It resulted in 
the appointment of a committee of five, composed of 
Surrogate Marcus and Seward H. Simons, of Buf- 


falo; Selden Bacon, Everett P. Wheeler and Edward | 
B. Whitney, of New York, with direction to draft | 


and urge upon the legislature a statute extending the 
surrogates’ jurisdiction over real property, making 
their decrees in rem and conclusive, and giving them 
sufficient equity powers to enable them to finally 
determine all questions of the kind ordinarily inci- 
dent to the settlement of estates. 

The following are the officers of the association 
for the ensuing year: 

President — John G. Milburn. 

Vice-Presidents — First District, Cephas Brain- 
erd; Second District, Robert F. Wilkinson; Third 
District, Franklin M. Danaher, of Albany; Fourth 
District, Richard L. Hand; Fifth District, Edwin 
Nottingham; Sixth District, Lynn J. Arnold; 
Seventh District, Albert H. Harris; Eighth Dis- 
trict, John Cunneen. 


| Danforth, William H. Seward, Jr. Heman W. 
| Morris; Eighth District, Martin Carey, C. M. Bush- 
| nell, Tracy C. Becker. 

| Committee on Law Reform — First District, Wil- 
| liam N. Cohen, Paul D. Cravath, William E. Curtis; 
Second District, Charles A. Collin, James McKeen, 
James G. Graham; Third District, J. Newton Fiero, 
John J. Linson, George Lawyer; Fourth District, 
Edward P. White, Louis M. Brown, Andrew J. 
Nellis; Fifth District, W. C. Prescott, A. H. Sawyer, 
H. J. Cookinham; Sixth District, J. P. Allds, Cuth- 
bert W. Pound, Henry B. Coman; Seventh District, 
Irvin W. Near, Elbridge L. Adams, Nathaniel 
Foote; Eighth District, Adelbert Moot, Henry W. 
Hill, Maurice C. Spratt. 

Committee on Admissions — First District, Stan- 
ley W. Dexter, George C. Kobbe, George L. Nichols, 
Lawrence E. Sexton; Second District, R. Percy 
Chittenden, William E. C. Mayer, John F. Clark, 
Norman S. Dike; Third District, Frank H. Osborn, 
A. Page Smith, William H. Hollister, Jr.. G. D. B. 
Hasbrouck; Fourth District, Louis M. King, James 
W. Lester, Joseph A. Kellogg, Thomas Cantwell; 
Fifth District, Eugene E. Sheldon, William H. Ken- 
yon, Fred B. Pitcher, Ralph D. Earl; Sixth District, 
H. Austin Clark, William H. Sullivan, Theodore R. 
Tuthill, Michael H. Kiley; Seventh District, Freder- 
ick L. Manning, James A. Robson, Joseph S. Hunn, 
Sol Wile; Eighth District, Edward E. Coatsworth, 
Loran L. Lewis, Jr., Safford E. North, Lester F. 
Stearns. 

Committee on Grievances — First District, George 
S. Coleman, R. Burnham Moffat, Theodore M. 
Taft; Second District, George W. Davison, William 
W. Gillen, Martin Heermance; Third District, Jacob 
L. Ten Eyck, Seymour Van Santvoord, John W. 
Searing; Fourth District, Frederick G. Paddock, 
John H. Burke, R. Bronk Fish; Fifth District, 
H. W. Bentley, D. A. Pierce, S. C. Huntington; 
| Sixth District, William H. Johnson, James T. 
| Rogers, Albert O. Briggs; Seventh District, John 
‘Desmond, H. R. Durfee, Selden S. Brown; Eighth 
| District, Simon Fleischman, Clinton B. Gibbs, J. H. 
| Metcalf. 

Committee on Legal Biography — First District, 
Edward S. Rapallo; Second District, William 
Vanamee; Third District, James F. Tracey; Fourth 
District, Theodore F. Hamilton; Fifth District, Cey- 
lon H. Lewis; Sixth District, George B. Curtis; 
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Seventh District, John H. Hopkins; Eighth District, 
William H. Hotchkiss. 

The annual banquet of the association was held 
at “The Ten Eyck” on Wednesday evening, and 
proved a memorable social event. On account of a 
slight illness Governor Odell was unable to be 
present. Among the guests present, however, were 
His Excellency Kogoro Takahira, Japanese Minister 
to the United States; Dr. Masujima, Judge John 
Clinton Gray, recently re-elected to the Court of 
Appeals bench; Hon. Martin W. Littleton, Assistant 
District Attorney of Queens County; Mr. R. J. 
McGibbon, of Montreal; Commander A. V. Wad- 
hams, of the United States Navy, and Henry D. 
Estabrook. The great enthusiasm evoked by the 
appearance of Judge Gray, of the Court of Appeals, 
showed that his re-election to the bench of that 
court, despite the opposition of the politicians, was 
the cause of general professional satisfaction. 





WILLIAM RUMSEY. 


The Honorable William Rumsey died very sud- 
denly at his residence in the city of New York, on 
the morning of the sixteenth of January last. He 
had been in his usual good health the day before 
and left his office at about six o’clock on the after- 
noon of that day. He retired early in the evening 
and, at about half-past ten o’clock, complained of 
some oppression in his chest and a slight difficulty 
of breathing. Physicians were called, but he sank 
rapidly, and in a few hours after the attack began 
he was dead. When news of the sad event was 
received by the lawyers and judges throughout the 
city and State of New York, great sorrow was 
caused and expression was given to the high esteem 
in which Judge Rumsey was held, both as a lawyer 
and as a man. 

His career was a notable one. He was born at 
Bath, in Steuben county, in the year 1841. He 
received his early education in the schools in that 
county, after which he entered Williams College, 
and remained there until April or May, 1861. He 
was then in the senior class and would have been 
graduated in June, but, moved by a strong patriotic 
impulse, he left the college and entered the army 
as a first lieutenant of artillery. He served during 
the whole of the civil war, for the greater part of 
the time being upon the staff of General Averill and 
holding the rank of major and lieutenant-colonel. 
He was twice seriously wounded in action. At the 
end of the war, he went to Japan as secretary to his 
uncle, General Van Volkenberg, the American min- 
ister to that empire. After eighteen months’ sojourn 
in the East, he returned home, entered upon the 
study of the law, was in due time admitted to the 
bar and soon became engaged in business of a very 
extensive and important character. 

In the year 1880 he was elected to the Supreme 
Court as the successor of his father, Judge David 
Rumsey, well known throughout western New 








York as a wise lawyer and able judge. Judge Wil. 
liam Rumsey served a full term as justice of the 
Supreme Court and was re-elected in 1894. He was 
a candidate of the Republican party for a judgeship 
of the Court of Appeals, but failed of election bya 
few thousand votes. Upon the reorganization of the 
courts under the Constitution of 1804, he was 
appointed by Governor Morton one of the justices 
of the Appellate Division in the First Department 
He held that position for something over five years 
when, to the great regret of the profession in the 
city of New York, he was removed from that depart. 
ment and transferred to the Appellate Division in 
the Fourth Department. He remained in the last- 
mentioned department but a few months and then 
resigned his place upon the bench to enter upon 
private practice as a lawyer in the city of New 
York. A great volume of business poured in upon 
him and he secured a leading place at the bar. 

No one qualified.to speak upon the subject will 
dissent from the statement that Judge Rumsey’s 
career upon the bench was such as to place him in 
the front rank of the judiciary of the State of New 
York. He was a profoundly learned lawyer, deeply 
read in the history of the law, thoroughly conver- 
sant with its fundamental principles and familiar 
with the reported adjudications, ancient and mod- 
ern, in which those principles have been applied and 
illustrated. He was a case lawyer only in the latter 
sense. He was not constantly looking for a prece- 
dent exactly in point, ‘but, from his wide knowledge 
of jurisprudence, was able to apply the principle 
that should control in each case as it came before 
him for consideration. It was this that made him 
so useful as a judge in an Appellate Court. Presid- 
ing Justice Van Brunt, in that connection, has 
referred to him as one of the most suggestive and 
valuable judges in consultation that it had ever been 
his good fortune to meet. 


It is gratifying to know that Judge Rumsey’s 
distinguished service on the Appellate Division was 
thoroughly recognized by the profession and that 
when he retired from the bench the lawyers of the 
First Department gave expression to their apprecia- 
tion of the manner in which he performed the duties 
of his high office in that department. His opinions, 
as they appear in the Appellate Division reports, 
will be permanent records of his ability, wisdom 
and learning as a judge. They are clearly and forci- 
bly written and display the knowledge, acumen and 
reasoning power of which he was possessed. As @ 
writer on legal subjects, also, Judge Rumsey had 
done admirable work, his “ Rumsey’s Practice” 
being perhaps the best known. This work ran 
through many editions and was being revised and 
brought down to date by himself and his son-in-law, 
John M. Shepard, at the time of Judge Rumsey’s 
death. 

In private life, Judge Rumsey was a delightful 
companion; kindly, courteous and full of humor, 
but always dignified and self respecting. His hand- 
some face, graceful figure and military carriage 
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So 
made him a marked personage in any company. 
Those who were intimately associated with him 
became strongly attached to him for his qualities of 
genuine manhood and geniality. He was a scholar 
and great reader, a judicious observer of current 
events, his discourse upon which was always en- 
tertaining and instructive. To recur to what was 
said of him by Presiding Justice Van Brunt, “ With 
his merit as a lawyer and his distinction as a judge, 
he will be remembered for his charming personality, 
for his courtesy, his highmindedness and _ that 
geniality which made him a most attractive social 
companion.” 
EpWARD PATTERSON. 
New York, Jan., 1903. 


A WONDERFUL GROWTH. 


A mere glance at the statement of the Equitable 
Life Assurance Society for business of 1902, pub- 
lished elsewhere in this issue, will show that the 
company is prospering. But a close examination 
shows much more. It reveals the fact that this in-| 
stitution is in a wonderfully satisfactory condition, 
and that it bids fair on account of its present 
strength and magnitude to become even more pros- 
perous. The Equitable is the youngest of the three 
or four large companies. But notwithstanding the | 
comparative shortness of its history it has amassed, 


in assets $359,395,537-72, and in outstanding assur-| 
ance $1,292,446,505, amounts much larger than any | 
of its competitors had accumulated during a similar | 
period of their existence. The most important item, | 
however, in the statement is the surplus. This now | 
amounts to $75,127,496.77 and is larger than that held | 
by any other company. This is what fortifies the | 
society against any and all loss or injury that might 
happen and makes the Equitable “The Strongest in 
the World.” The new business written in 1902, 
$281,249.044, and the income, $59,607,012.25, were 
larger than ever before, and the payments of profits 
to policyholders, $27,191,250.79, were greatly in ex- 
cess of similar payments the previous year. The in- 
creases made in the various items are the largest 
ever recorded, and the Equitable starts this year un- 
der more favorable conditions than ever. 


<ciemailiphicicoe 
CORRESPONDENCE. 


Government Controt or Coat Mines AND COAL 
TRANSPORTATION AGENCIES. 





Washington, Jan. 14——The most radical action 
yet suggested in congress in connection with the 
matter of relieving the coal situation was taken this 
morning when Representative Jenkins, chairman of 
the house judiciary committee, introduced a resolu- 
tion of inquiry into the feasibility of government 


Resolved, That the committee on the judiciary be 


and is hereby directed to invesigate and report to 


this house, with all convenient speed, the opinion 
of that committee as to the power of congress 
to declare that a necessity has arisen for taking 
possession of all coal, coal beds and coal mines in 
the United States, and all lines of transportation, 
agencies, instruments and vehicles of commerce 
necessary for the transportation of coal, and that, 
if, in the opinion of that committee, the power 
exists and a necessity for the exercise of such 
power has arisen, that committee forthwith report 
to this house a bill declaring the necessity, providing 
fully and in detail the occasions, modes, conditions 
and agencies for said appropriation that will fully 
and completely exhaust the power of congress in that 
regard. 


To the Editor of THe AtBANy Law JouRNAL: 


An interesting feature in above clipping from last 
week’s papers giving the coal mine resolution in 
congress is the discrepancy between the introductory 
remarks by the reporter —in the headlines in some 
of the newspapers and the resolution itself. It is 
evident that the seriousness of the inquiry proposed 
and the magnitude and extent of the power, which 
it will certainly develop, are not duly estimated by 
the casual reporter or reader. 

The marvelous experience of the last few months 
in the suffering of the whole people, as well those 
nearest to as those in the farthest States and most 
remote settlements because of the arbitrary stoppage 
and prevention of the coal supply,- with the tales 


| reported of suffering, disaster and death unreason- 


ably inflicted upon people of the United States has 
probably convinced most observers of the necessity 
of a remedy. Naturally we look to some law, to the 
possibility of interference by the courts. We have 
seen the military force of State employed to small 
purpose, but have reached out to ask whether the 
peace and safety of the United States has not been 
invaded, and whether the protection of the federal 
government may not be required as it has been 
exercised in minor cases. Notably it was a long arm 
extended for the preservation of peace and good 
order of society in the case of Cunningham v. Naegle 
(135 U. S. 1), where the Supreme Court of the 
United States held that the functions exercised did 
not belong exclusively to the States, nor did they 
rest upon the soil and territory within State bound- 
aries; and also there was salutary interference by 
the general government nominally for the protec- 
tion of commerce and the mails during theeChicago 
riots. It is not long since that the same court 
intervened in the control of a railroad under the 
Nebraska law of 1803, and declared the power of 
the United States government to protect corpora- 
tions and citizens in every State, and particularly 
that “the power given by the Constitution of 
Nebraska to its legislature to fix reasonable rates 





control of coal mines and coal transportation 
agencies. The resolution reads: 


for transportation cannot be exerted in derogation 
‘of rights secured by the federal Constitution” 
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(Smyth v. Ames, 169 U. S. 466). And, I again, | State court and in 143 U. S. 517, and the numerous 
would like to call attention to the noble dissenting| cases which have rested upon its doctrine, it was 
opinion in O'Neil v. The State of Vermont (144; held that their business fell within the scope of the 
U. S. 323-360) which cites and maintains in respect | police power. because it was affected with a public 
to cruelty and unsual punishments under State laws} interest, and “th:t those elements were found in the 
the dictum of Judge Storey (Storey on Const. sec, | nature and extent of the business, its relation to 
1903), that a constitutional provision would seem to/| the commerce of the State and country, and the prac. 
be unnecessary in a free government against cruel | tical monopoly enjoyed by those engaged in it,” and, 
and unusual punishments, of which Judge Harlan | further, “that the business of elevating grain is an 
says, “they are inconsistent with the supreme law| incident to the business of transportation, the elevat- 
of the land.” /ors being indispensable instrumentalities in the 

Now, what is the supreme law of the land? As) business of the common carrier, and, in a broad 
to the protection of the people and the preservation | sense, performing the work of carriers being located 
of peace and good order in society and the welfare| upon or adjacent to the waters of a State and trans- 
of the inhabitants and citizens of the United States, | ferring the cargoes of grain from the lake vessels to 
where the necessary supplies of food, air, light, coal,| the canal boats, or from the canal boats to the ocean 
transportation and police force within easy and rea-| vessels, and thereby performing an essential service 
sonable call are forcibly denied to them, and pre-| in transportation; that by their means the transporta- 
vented, not in any one locality, nor in any one State.| tion of grain by water from the upper lakes to the 
but in every State and all over the land beyond the| seaboard is rendered possible; that the business of 
limits of adequate protection of any power so far| elevating grain has a vital relation to commerce in 
used, and of any power, of which the exercise is not} one of its most important aspects,” and, further, 
already disputed, and so far as called upon, to a cer-| “the court rested the power of the legislature to 
tain extent rendered futile. |control and regulate elevator charges upon the 

It would appear that the “overruling necessity,”| nature and extent of the business, the existence of 
from which police powers arise, has appeared in an/| a virtual monopoly, the benefit derived from the Erie 
entirely new direction. Police powers have their| canal creating the business and making it possible, 
origin in the law of necessity. Blackstone says it| the interest to trade and commerce, the relation of 
does not apply strictly to the idea of government, | the business to property and the welfare of the State 
but Chancellor Kent more carefully distinguishes| and the practice of legislation in analogous cases 
“cases of urgent necessity,” while “there exists a! collectively creating an exceptional case and justify- 
power,” says Dwarris, “by which private property| ing legislative regulation. In quoting the case of 
may be taken, used or destroyed for the benefit of Munn v. Illinois the opinion of Chief Justice Waite 
others, and this is called the police power, sometimes | therein is cited “that under the powers of govern- 
called the law of ‘overruling necessity.’” The ob-| ment, inherent in every sovereignty, the government 
ject of the government and law is the welfare of regulates the conduct of its citizens, one towards 
the people. It is not the welfare of the individual, | another, and the manner in which each shall use 
but that of society which is the first object of the) his own property when such regulation becomes 
law, according to the statement in the Pandects, of| necessary for the public good.” In Spring Valley 
the civil law. In the progress of civilization larger| Water-works v. Schottler (110 U. S. 347-354) the 
limits for the exercise of police powers are recog-| court said “that it is within the power of a govern- 
nized, as new occasions and new demands arise.| ment to regulate the prices at which water shall be 
The legal relations of citizens are more and more | sold by one who enjoys a virtual monopoly of the 
perfectly defined and limited by public statutes, and) sale, we do not doubt.” The singular case in the 
less difficulty will be found in any exigency for its| Alabama reports (Davis v. State, 68 Ala. 58) is 
determination under the provision of the appropriate | cited with approval, where a statute is upheld “de- 
law and authority. Some examples are found in the| claring it unlawful, within certain counties, to trans- 
interstate commerce law, in the car coupling law of port or move after sunset, and before sunrise of 
congress of 1893 and in more recent legislation, both | the succeeding day, any cotton in the seed, but per- 
of the United States and of the several States. | mitting the owner or purchaser to remove it from 

While the present evils of this coal famine will the field to a place of storage.” The decision added 
probably, be blown away with the March winds, yet | “that the object of the statute was to regulate traffic 
the unexpected nature, the extent and fearful! in a staple agricultural product of the State so as 
chances of this necessity for protection, suddenly | to prevent a permanent evil, which, in the opinion 
thrust upon a suffering people last fall and this win- | of the law-making power, might do much to de 
ter, in their deprivation of coal, demonstrate the! moralize agricultural labor and to destroy the legiti- 
reasonableness of the proposed inquiry into federal) mate practice of agricultural pursuits to the public 
police power. detriment at least within the specified territory.” 





There can be no doubt that such power of inter-| This would seem an extreme case in the general 


vention in face of such necessity rests somewhere. | estimation, but this force and necessity were made 
In the elevator cases, in People v. Budd, both in the! apparent in the wide discussion which it received, 
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8 showing that new exigencies constantly arise for| probably effect a remedy, if public opinion shall not 
8 the exercise of this power. speedily accomplish the same purpose. 
. The rights of the sovereign in the soil have been Yours truly, 
e held inherent in many of the Constitutions of our W. P. PRENTICE. 
. States, and even in New York State there will be| New York, January 19, 1903. 
< found in the grants of public lands a reservation of peer Eee 
- . . 

coal to the State. This, however, is only an example REQUISITES FOR ADMISSION TO THE BAR. 
i and it is not contended that the right of interference 
in . . . | 

depends upon any such principle, but, doubtless, if! _ , } 
t any one should prevent the development of the | To the Editor of THE ALBANY Law JouRNAL: : 
5 natural coal supply or place guards over its out-| If you are in favor of lifting higher than = agen 
d croppings and mines so as absolutely to prevent the | present the level for admission to the bar (vide tied 
d ese of this necessity of life, not merely for regula-| article A Plea and a Plan to Limit the Production 
. tion, but for prohibition, the law would be invoked, | of Professionals,” ALBANY Law Journat for Janu- 
0 not to guard private property for an unreasonable | **¥* 1903» P- 14 and two plans inclosed), you might 
n and pernicious use, but to open it for public watiene! as well at once advocate and initiate some plan that 
oe in some way, and in some regular and authoritative | will accomplish it. In this State the lawyers li-° 
.- “a : censed and officially registered number 17,600. In 
- The rightful use of property belongs to the peace | on peed ponyns van yo gency iter Dean en 
of and welfare ‘of society, and to protect that use, as) sa tre mt . on " hens Din kame sins po 
in . | . ’ ° ’ 
f, well as to ean or ee = . ge bev lawyers here practicing on their own account. The 
to ee Se Say Cee a ae JECtS | other 7,000 lawyers here cannot have a cause at all, 


" of all governments. Powers to this end are inherent | 


‘ : : because they all are subordinates of some sort. The 
and necessary to its existence. We must, it would 


of : : superior man of affairs will not intrust his suit or 
te seem, if so much - granted, hold further that the | secrets to a subordinate or a boy. The number of 
. law of overruling necessity invokes adequate police lawyers licensed, but not registered, now holding 
of power. It is the same law, the same necessity. It} laymen’s places in non-professional vocations is also 
te were idle to speak of an overruling necessity for the | jarge. The cause of this wrong condition is evident. 
a protection of supplies of the necessaries of life, ere What has always happened to men whose educa- 
¥ confine it to some authority, which cannot, or will| tion was insufficient to admit them to a profession 
of not, wield it to any good Paroe. How can the city but made them, despite the manual labor of a busi- 
1 of New York force coal supplies from the mines in| poss and yet would impel them to hang on about the 
i Pennsylvania, and where does the legal power rest,| hospitals, churches or the courts? Did many of 
either im a union organization or a private yr greed them — especially those lacking a religious train- 
is tion to close those mines? Or, who 1s it that can! ing—soon lose their good behavior and upright 
re say that railroads enjoying public franchises, tra-| manhood and become reckless and desperate? Is 
2 versing many States, becoming the arms of com-| it either rash or untrue to say that the prisons re- 
| merce and virtually opening or closing the doors in| ceived many of them? Aspirants find the present 
“ all the settlements of the country, not merely to the! hurdles across the course to the bar too few and too 
ms comforts, luxuries and conveniences of life, but to|jow and annually are licensed to the number of 
be the very elements of its existence, the means of fur- nearly a thousand. Rule V requires only either a 
“ nishing food and heat and light, shall be under diploma or an examination in Latin, economics, 
he regulation throughout their courses, only so far aS} arithmetic, English, algebra, United States and Eng- 
i the transportation of mails are concerned, and have} j;.}, history, geometry and civics. Nor are aspirants 
" only, within any State, to look to State law, regard-|to the learned professions discouraged in the least 
et less of the rights, duties and obligations founded by those employed by the 150 theological schools, 
fs upon and to be enforced under the United States} the 125 medical schools and the 100 law schools. 
Constitution. We think that good ground was made This reminds us that in this matter either pro or con 
vi out for the inquiry in this direction of federal police} ,}. opinion of men who are trying to mislead more 
ed power. multitudes to enter such schools should be given lit- 
fe In closing I would call your attention for a mo-| tle weight and big suspicion. No matter how high 
“ ment to some of the minor evils which have followed | the hurldes (say, learning, judgment and conscience) 
ai the greater ones mentioned above, and revive in a| you may erect, there always will be a plenty of fit 
le curious way the recollection of the old common-law | aspirants that will race over them all with ease. 
ti- offenses of engrossing, forestalling and regrating.| There always will be an abundance and profusion 
lic It is singular to read in the paper that coal dealers| of lawyers. Nor wil! the generous and true holder 
ef can believe themselves permitted to gather and hold| of a university's diploma or a sister State court’s 
” large supplies of coal at Hoboken and in New Jer-| license ask, because of its presumption of merit, to 
a sey with the expectation of engrossing and fore-| be exempt from any hurdles. If, in this free field for 
4, stalling the market in New York city and elsewhere.| all, he is outclassed by a man or woman who had 





Some kind of conscience and some modern law will not had the advantage of attendance at a university, 
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then the presumption in favor of that diploma or 
license is violent. 
require downright knowledge. At least these should 
be among the hurdles: Literatures, fine arts, his- 
tory, biology, mathematical, political and physical 
science, engineering, philosophy, chemistry, architec- 
ture, geology, medicine, theology and law. Having 
passed in these essential subjects, the coming lawyer 
will commence the pursuit of the path of his profes- 
sion with learning, judgment, wisdom, justice, tem- 
perance, prudence and moral honesty. Ever keeping 
such fine company, with his appetites and desires 
conquered and all dangers despised, he will be a 
blessing to himself and to the public. 
Witiram Henry Knox. 
New York, January, 1903. 


The following are the proposed acts: 
CHAP. —— 


An act to amend sections 56 and 58 of the Code of 
Civil Procedure relative to applicants for admission 
to the bar. 


Section 1. Section 56 is amended by striking out 


of its first sentence “of full age” and in lieu) 


thereof inserting “of nine years’ residence and of 
thirty years of age.” 

Section 2. Section 58 of the Code of Civil Pro- 
cedure is hereby amended by striking out “or with 
an examination” and by adding at the foot of the 
section: “No applicant shall be licensed before he 
shall be thirty years and a resident and citizen of the 
State nine years or before he shall have taught for 
two seasons a Bible, catechism or other church class 
or before he shall have passed an examination (con- 
ducted under the authority and in accordance with 
the ordinance and rules of the University of the 
State of New York) in all subjects regularly taught 


in the academies, colleges and universities in this’ 


State, and also within four years thereafter shall 
have passed an examination (conducted under the 
authority and in accordance with the rules of the 
State board of law examiners and Court of Appeals) 
in all subjects regularly taught in the law schools 
and law departments of the colleges and universities 
aforesaid. But an applicant who shall be a seven- 
year practicing attorney of another State or country 
and resident and citizen of this State for two years 
or who shall be a graduate of a college or university 
or of a law school or law department, as aforesaid, 
shall not be required to serve in a law office the 
stated period of clerkship or to be such resident and 
citizen for a longer period than one year.” 

Section 3. This act shall take effect immediately, 
but it shall not apply to an applicant whose clerk- 
ship or attendance at a law school according to the 
rules of said court has commenced or who is now 
attending any college or university. 

Subdivision 3 of Rule V of the Court of Appeals’ 
Rules in relation to the admission of attorneys, etc., 
is amended so as to read as follows: 

3. Applicants, before entering upon the clerkship 
or attendance at a law school herein prescribed or 








= — 


| within one year thereafter shall have passed - 


This proposed rule would simply| examination (conducted under the authority and in 


accordance with the ordinance and rules of the Uni- 
versity of the State of New York) in all subjects 
regularly taught in the academies, colleges and uni- 
versities in this State and shall have filed a certificate 
| of such fact by the secretary of the University with 
the clerk of the Court of Appeals, whose duty it 
shall be to return to the person named therein a 
certified copy of the same showing the date of such 
| filing. The Regents’ certificate above prescribed 
| shall be deemed to take effect as of the date of the 
‘completion of the Regents’ examination as the same 
| shall appear upon said certificate. 

| Subdivision 1 of Rule VI of the court’s rules is 
| stricken out. 





—_—) 


| Hew Books and Acw Ziitions. 


The Elements of the Law of Negotiable Instru- 
ments. By the Hon. John W. Daniel and the 
Hon. Charles A. Douglas. New York: Baker, 
Voorhis & Co., 1903. 


This work is designed primarily for the use of 
|law students and instructors in law schools. It is 
based upon the well known and popular work of 
“Daniel on Negotiable Instruments,” and the lec- 
tures upon the subject by Professor Douglass, of 
the Georgetown University of Washington, D. C. 
So much of the standard work by Senator Daniel as 
would be appropriate to a student’s book has been 
used, but the subject matter has been re-arranged 
|and transposed, and new matter added. Especial 
|care has been taken to regulate and apportion the 
| space devoted to the many sub-subjects as their 
relative importance, from the standpoint ou: the 
student, requires. One of the special features of the 
book is the orderly and logical sequence of discus- 
sion. The work is divided into five books, and the 
subject taken up in logical and chronological order. 
As the system and classification constitute nearly 
half of the battle with the law student in mastering 
any given subject, unusual attention has been given 
to this in the structure and arrangement of this new 
book. A radical departure in this work is the ab- 
sence of any comments or statements in the notes 
— everything" of this kind having been put into the 
text, the notes containing only the bare citation of 
the cases, and these have been carefully selected 
from leading cases, taken principally from “ Daniel 
on Negotiable Instruments,” with such additional 
cases as have stood the test of review and discus- 
sion. The notes, especially when in conflict with, 
or in modification of, the law as announced in the 
text, are well-springs of confusion, doubt, and 
difficulty to the student, however diligently he may 
seek to master the subject in hand. The student, in 
this new work, is vouchsafed the substantial benefits, 
on the one hand, of the point of view and profes- 
sional experience of the lawyer-author, and on the 
other, of the lecturers’ practical appreciation of the 














Se — .- <. -_ . (Y 


‘bia bar, and professor of the law of negotiable in- 





THE ALBANY 


LAW JOURNAL. 61 





—_— 





usual difficulties attendant upon the study of the 
law. The full text of the important new statute, 
“The Negotiable Instruments Law,” which has be- 
come law in nineteen States, and also in the Terri- 
tory of Arizona and District of Columbia, is given 
in an appendix. 


Fifth Edition. 
New York: Baker, 


Daniel on Negotiable Instruments. 
By Hon. John W. Daniel. 
Voorhis & Co., 1903. 


This splendid work on a subject than which few 





are more important, consists of two large octavo 
yolumes of over 2100 pages. It is now nearly twelve 
years since the fourth edition of this treatise was | 
published, during which time numerous decisions on | 
the subject of which it treats have been rendered, | 
the results of which have been embodied in the new 
edition. The work has been re-edited, enlarged 
and brought down to date by the author, assisted by 
Hon. Charles A. Douglass, of the District of Colum- 


struments in Georgetown University, Washington, 
D. C. There are cited in this latest edition some 
3,500 new cases, taken from the various State, 
Federal, English and Colonial reports. In this 
edition the citations of the American cases refer 
not only to the official reports but also to the sev- 
eral series of the “ Reporters,’ and to the series 
known as the “American Decisions,” ‘American 
Reports” and “American State Reports.” New 
phases of questions arising in practice within recent 
years have been appropriately dealt with in new 
paragraphs or sub-sections. Despite the addition of 
much new matter, the publishers have been able to 
keep the work within the compass of two volumes 
by using somewhat smaller type than was used in 
previous editions, and by increasing the size of the 
type page. This edition has been still further im- 
proved by the use of black letter type for the sec- 
tion headings in place of italics, as formerly. The 
popularity of “ Daniel on Negotiable Instru:nents ” 
has come from its clear, cogent style and from 
the thoroughness and comprehensiveness of the 
work of its authors. The new edition is destined to 
add still further to its usefulness. 


Manual of French Law and Commercial Informa- 
tion. By H. Cleveland Coxe, B. A. New York 
and Paris: Brentano’s. 


This little volume of nearly 300 pages, is a care- 
fully prepared compendium oi the salient points in 
the law of France, taken from the French codes and 
the laws in force in France at the present time to- 
gether with special articles by experts on subjects 
of particular interest to American and English busi- 
ness men, travellers and persons having business 
and social relations with France, students and lit- | 
erary persons having need of a handy book for 
reference. The alphabetical arrangement of the 
contents facilitate reference. There are very few 
topics of importance not treated, and from such 





examination as we have been able to give to the 


book we conclude that it will be found exceedingly 
useful. While written principally for laymen, the 
manual cannot fail to be of interest and utility to 
the legal profession. 


Germany’s Claims Upon German-Americans in 
Germany. By Edward S. Tingle, A. B. Phila- 
edelphia: T. and J. W. Johnson & Co., 1903. 


This little hand book of some fifty-six pages, em- 
bodies a discussion of German military and other 
laws which may affect German-Americans (so-called) 
temporarily in Germany, together with some com- 
ment upon existing treaties. The author was for- 
merly United States consul at Brunswick, Germany, 
and, therefore, possessed peculiar facilities for ren- 
dering his work practical. While fairly comprehen- 
sive of the subject, it is at the same time admirably 
succinct, and is altogether an admirable example of 
successful condensation. All interested in the sub- 
ject will find Mr. Tingle’s book of great value. 


The Social Unrest. Studies in Labor and Socialistic 
Movements. By John Graham Brooks. New 
York: The Macmillan Co., 1903. 

This is in all respects an admirable study at first 
hand of the great social uneasiness manifesting it- 
self in the rise of trade unions, the prevalence of 
strikes and the rapid growth of socialism, and is an 
attempt to discover the cause and extent of the 
widespread feeling that justice is being withheld 
from large classes of society which are the most 
helpless and dependent upon those above them. 
The evidence brought forward was mainly obtained 
by the writer from personal observation, and con- 
sists of scraps of conversation with employers, 
workingmen, labor leaders and socialists. The 
opinions are mainly those not intended for publica- 
tion, and are, therefore, sincere and honest; these 
are interwoven with the results of study and careful 
theorizing. A careful analysis is given of socialism 
at its two highest points of development — political 
socialism in Germany and economic socialism in 
Belgium. The author believes that the transforma- 
tion in the practical aims of socialism now enables 
society to co-operate with it safely. A definite 
educational method is presented for this co-opera- 
tion, both with the stronger trade unions and with 
the municipal socialism of the type which now 
shows itself in Massachusetts. Those communities 
that are bold and intelligent enough to throw upon 
socialist officials certain administrative responsibili- 
ties will, he thinks, save us from grave dangers. 
What is now most to be feared is that powerful busi- 
ness interests will use their power to defeat the 
real aims of labor organizations and thus drive the 
workingmen into a turbulent political socialism bent 
upon using every weapon of taxation against the 
well-to-do. It is no secret that many socialists re- 
gard the progress of the concentration of capital 
and industry as the most hopeful sign of the future 
for their cause. On this point Mr. Brooks says: 
“The trust is destined to arouse and intensify 
socialistic sentiment among classes to which social- 
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ism has hitherto been an object of ridicule. Noth- 
ing can now prevent the habit of appealing to the 
state and government to extend its authority over 
these colossal undertakings. The trust will accus- 
tom people to bring politics into the industrial field. 
The huge over capitalization, the giving and taking 
of social privileges, the method or organization 
exclusively from the stock exchange point of view, 
with its excesses of speculation, are all calculated to 
play with disquieting effect upon the popular 
imagination.” The review of the socialistic move- 
ment in Europe, though hurried, is accurate and of 
value to any one who wishes to know of the 
present status of this party. On the whole, Mr. 
Brooks’s book is one of the best we have had in 
years dealing with the ills of society and the best 
methods of alleviating them. 

The Pit. By Frank Norris. New York: Double- 

day, Page & Co., 1903. 


“The Pit” is the second volume in the “ Epic of 
the Wheat,” planned by the late Frank Norris, the 
third and last volume of which, unhappily, he never 
lived to finish. This was to have been entitled 
“The Wolf,” and was to have been a story of 
Europe, dealing with the consumption of the 
wheat and the relief of famine in the Old World, 
just as the other two volumes dealt with the growth 
and the distribution of the wheat. “ The Octopus” 
described the war between the wheat growers of 
California and the railroad trust, and was to our 
mind one of the strongest novels ever produced by 
an American, having besides the rare merit of 
being largely true. “The Pit” is a fictitious narra- 
tive of the great Chicago wheat pit, and, all things 
considered, it is the author’s best work. In “ The 
Octopus” there was too much prolixity, a tendency 
to overdo, an over-elaboration that marred some- 
what the admirable work he there accomplished. 
In “ The Pit” there are none of these faults, but the 
talented young author shows a more finished style, 
an even firmer grasp than in “ The Octopus,” and a 
maturity together with constructive work which has 
few if many parallels in American fiction. “ The 
Pit” may be described in a word as the story of a 
woman’s love and its entanglement with a colossal 
wheat speculation — the American fever for money 
getting and some of its social effects. The char- 
acter of Jadwin is an intimate, masterly study of a 
business man who has learned the game of specula- 
tion thoroughly and is willing to sacrifice about 
everything in order to play it successfully. The 
young wife, Laura, left to her loneliness and long- 
ings for affection and companionship in the midst 
of her splendid life of wealth and leisure, serves to 
suggest some of the social problems for which 
Chicago has become notorious. The book is full of 
real life, of dramatic action, of admirable description, 
and the reader is swept on resistlessly by its 
power. It is a book not only to be read but to be 
preserved, for it is not likely to be surpassed in 
many a year. 








A Lawyer’s Idle Hours. By C. Augustus Haviland 
(“Frank Myrtle”). Published by the Author, 
982 Fulton street, Brooklyn, N. Y., 1903. 

This is a little volume of verse on a wide variety 
of topics, written by the author at various times of 
leisure during the past half century. The verses are 
classified under the general heads of “ Sentiment 
and Satire,” ‘“ Childhood Mementoes,” “ Garlands 
of Love,” “ Garlands of Peace” and “ Bon-bons for 
Worldings.” Most of the lines are worth reading, 
and some of them are more than mediocre. Among 
the more serious are “ We'll Win the Race To- 
gether,” “The Frost on the Window Pane,” 
“Somebody Loves Me,” “Seaside Meditations” 
and “ Musings With Nature.” 





The Rubaiyat of Umar Khaiyam. Done into Eng- 
lish from the French of J. B. Nicolas, by Fred- 
erick Baron Corvo, together with a reprint, page 
for page, of the French text. With an introduc- 
tion by Nathan Haskell Dole. Printed in two 
colors. I2mo. boards. $2.50 net. 


Of the making of translations, renderings and 
paraphrases of the Persian tent-maker’s rhymes, 
there seems, in very truth, no end. And yet, where 
one cannot get to the original, the most living idea 
of the work is probably got by comparison of many 
versions. Here, at any rate, is another addition to 
the bibliography of Omar: and a unique idea is 
carried into effect by Mr. Corvo in his precious 
translation of the old French ambassador’s render- 
ing of the Quatrains. J. B. Nicolas lived his life 
in Persia, in the service of the French government, 
with the result that he became thoroughly imbued 
with the spirit of Persian life and thought. He held 
the theory that Omar’s Rubaiyat conveyed an 
esoteric and allegorical meaning, to be interpreted 
religiously, as is the sensuous lyric, “ The Song of 
Solomon.” The result is altogether striking, as 
may well be supposed. Baron Corvo has a precious 
pen, and has availed himseli of many Greek idioms 
where he found them of assistance in retaining the 
idea of the Persian phrase without disturbing the 
poetry by the too bald literal rendering. Mr. Dole’s 
introduction enlightens the reader as to the text in 
a way which only one of his familiarity with the 
length and breadth of Omar-dom could do. 





Literary Hotes. 

“The American Republic and Its Government. 
An Analysis of the Government of the United 
States, with a Consideration of Its Fundamental 
Principles and of Its Relations to the States and 
Territories,” by Prof. James Albert Woodburn of 
Indiana University, will be issued at once by G. P. 
Putnam’s Sons. 


A volume on “Agnosticism,” by Robert Flint, 
D.D., LL. D., F. R. S. E,, author of “ Theism,” 
“Anti-Theistic Theories,” and “A Philosophy of 
‘History in Europe,” will be published at once by 
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Charles Scribner’s Sons. Prof. Flint is Correspond- 
ing Member of the Institute of France and Pro- 
fessor of Divinity in the University of Edinburgh. 

Gen. George B. Davis’s “ The Elements of Inter- 
national Law” is on the press of Harper & Brothers 
for a new revised edition. The edition is timely on 
account of the interest in the Venezuelan trouble. 
The book is used as a text-book at West Point and 
at other colleges. The author has been for many 
years a student of international law and is now 
judge advocate general of the army, with the rank 
of brigadier general. 


A practical history of “American Diplomacy in 
the Orient,”” by John W. Foster, ex-Secretary of 


Robert W. Chambers, Octave Thanet, Howard Pyle, 
Matilde Serano, Cyrus Townsend Brady, E. S. Mar- 
tin, Mary Johnston, William Dean’ Howells, Mar- 
garet Deland, A. T. Quiller-Couch, E. F. Benson, 
John Kendrick Bangs, Elmore Elliot Peake, Henry 
James, George Gibbs and Basil King. 


A new light is shed on the literary tastes of Queen 
Victoria by Sidney Lee in his “ Queen Victoria: A 
Biography.” It is stated that she did not like “ Mid- 
dle March” because, “ fine as it is, it is a disappoint- 
ing book. All the people are failures,” she wrote. 
It is well known that she was very fond of the books 
of Marie Corelli, and now it is learned that “ Mr. 
Merriman’s “ The Sowers” gave her much pleasure. 





State and one of the most widely experienced 
diplomatists, will be issued this month by Hough- 
ton, Mifflin & Co. 


The eighth edition of Isaac Pitman’s “ Shorthand 
Dictionary,” revised and enlarged, is issued by Isaac 
Pitman & Son. The work contains some 65,000 
words in engraved shorthand, together with a 
parallel key in ordinary type. 


Judge Walter C. Noyes’s volume on “The Law 
of Intercorporate Relations” has been printed for 
the third time by Little, Brown & Co. The first 
edition was exhausted ten days after publication, 
and the second quickly followed it. The volume 
treats fully of corporation law, railroad law, com- 
binations and trusts. 


Mrs. Elinor Glyn, the author of “ The Reflections 
of Ambrosine,” says that she has no “literary 
methods.”” She writes when she feels inclined. She 
wrote “ The Visits of Elizabeth” to amuse herself 
during an attack of rheumatism, when she was un- 
able to walk. She does not care for money, and 
unless she happened to be in the mood of writing 
she would produce “rubbish.” Mrs. Glyn added, 
“I would never promise anything to be finished by 
a given time, nor even that I should ever write 
again — I cannot tell. I might never feel inclined.” 


“Before the Dawn,” by Joseph A. Altsheler, 


author of “In Hostile Red,” etc., is in preparation | 


for early publication by Doubleday, Page & Co. 
The scene of the story is laid in Richmond just be- 
fore the surrender of that city and the close of the 
civil war. Among the personages that figure in the 
novel are Jefferson Davis, his cabinet, and several 
Confederate generals. The heroine is suspected of 
being a Union spy, and the hero is her lover, Capt. 
Robert Prescott. 


First among the Harper publications for the 
year is Mrs. Humphry Ward’s novel, “ Lady 
Rose’s Daughter,” which, on its completion as a 
serial, will be issued in March in three editions — 
one-volume, two-volume, and an autograph two- 
volume edition of 350 sets. Aside from her, the list 
of authors who will publish novels through this 
house during 1903 is distinctive. Among them are 
Mark Twain, Mary E. Wilkins, Booth Tarkington, 


Eden Phillpotts, the author of “ The Children 
of the Mist’ and “ The River,” has written his first 
| historical novel, to be called “ The Farm of the 
| Dagger.” The story is to be run serially in The 
|Woman’s Home Companion during the current 
year. The scene is laid both in England and in 
| America, and the action takes place during the time 
|of the war of 1812. An American prisoner-of-war 
|in England plays an important part in the story. 
| Critics think that the plot of the novel is the best 
thing the author has so far done. 


Mr. and Mrs. Egerton Castle have completed a 
new romance, entitled “The Incomparable 
Bellairs.” 


“The Life of James Madison,” by Gaillard Hunt, 
is in preparation at Doubleday, Page & Co.’s. This 
will be the first volume of a series of “ Lives” 
which will form a biographical history of the United 
States. The books will be illustrated. 


Henry Seton Merriman’s successful novel of love 
and diplomacy, “‘ The Vulture,” is in its sixth edition 
in England. The book is said to be one of the best 
selling on the list of Harper & Brothers in this 
country. 

—— 


Legal Aotes. 


Lawyers will be interested in the case growing 
out of the will of Clifford A. Hand, who, for forty- 
five years recognized as an expert in probate and 
real estate law, was unable to draw his own will 
in such a way as to avoid a dispute over its pro- 
visions. The testament was referred, without inter- 
mediary steps, to the Appellate Division of the 
Supreme Court. The majority opinion was written 
by Judge Patterson. Mr. Hand died from apoplexy 
on August 17, 1901, at his birthplace, Elizabethtown, 
Essex county, N. Y. In his forty-five years of prac- 
tice his services were in much demand in the drawing 
of wills. He also attended to the business of several 
large insurance companies. There are said to be 


hundreds of wills in the surrogate’s records which 
were drawn by him, and his success as a maker of 
testaments for others was often the subject of com- 





No trouble was anticipated when his will 


ment. 
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was admitted to probate in September, 1901. Mrs. 
Hand survived her husband, and they had no chil- 
dren. The testator had two brothers, Samuel Hand, 
who died in 1866, and Richard L. Hand, who subse- 
quently became the defendant in a suit brought to 
establish the meaning of the will. Samuel Hand left 
left a widow, Lydia L. Hand, and two children, 
Learned Hand and Lydia Hand Lun. By the first 
clause of his will Clifford A. Hand devised in fee 
to his brothers certain real estate in Essex county, 
N. Y., and in Addison, Vt. In the second clause 
the testator wrote concerning his realty: “In case 
of the decease of either of my two brothers before 
me, I devise the share of my said real estate so 
intended for him to his children who survive me.” 
The seventh clause of the will provided, however, 
that the residue of the estate, after the death of the 
widow, who was to have a life interest in it, should 
go to the two brothers, “ who or whose representa- 
tives or assigns are entitled to possession and enjoy- 
ment thereof upon and after the decease of my wiie.” 
Townsend Jones, as executor, brought suit against 
the heirs to test the provisions of the will, as he 
maintained that the testator did not intend to give 
half of the residuary estate to the heirs of the 
brother who died in 1866. The facts were submitted 
directly to the Appellate Division of the Supreme 
Court. Judge Patterson, in reviewing the case, 
refers to the testator as “a lawyer of very great 
experience,” and remarks that it would be “ scarcely 
conceivable that had he intended to create a joint 
tenancy he would have done otherwise than follow 
the provisions of the statute.” It was decided by 
the majority that upon the death of Mrs. Hand, 
Richard L. Hand, the surviving brother, would be 
entitled to one-half of the residuary estate, and that 
the term representatives being taken to mean the 
children of Samuel Hand, the other half should be 
divided in equal portions between Lydia M. Hand 
and Learned Hand. Judge McLaughlin, referring 
to the testator as “an experienced lawyer, who 
knew not only the correct meaning of the words, 
but also their legal effect,” is of the opinion that 
Clifford A. Hand wished to give one-half of his 
residuary estate to each of his brothers, and that 
as Samuel died the testator died intestate so far as 
Samuel’s children were concerned. 


Chief Judge Alton B. Parker, of the Court of 
Appeals, lectured on “The Origin of Civil Law,” 
on January twenty-sixth last, before the law depart- 
ment of the Brooklyn Institute of Arts and Sciences 
in the Art Rooms, Montague street He began by 
saying that he did not believe, as had been declared 
by some writers, that law had been the product of 
the family and of religious ideas. After reviewing 
the relations of ancient men, he concluded by saying 
that all law has grown not from either religious or 
family ties, but on account of man’s acquisitiveness. 
Presiding Justice Goodrich, of the Appellate Divis- 
ion, moved that a vote of thanks be extended to 
the speaker, saying that the address was “ worthy 
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|of the man who preferred to retain the second 
| judicial position in the United States to a glittering 
| bauble dangled before his eyes.” Justice Willard 
| Barelett, in seconding Justice Goodrich, said: “] 
often find it difficult to agree with the presiding 
justice on questions of law, but when it comes toa 
question of fact I find no difficulty in adding ‘] 
concur’ to what he has just said.” After the lecture 
a dinner was given in honor of Judge Parker by 
Mr. Dougherty at the Hamilton Club. 


At the recent meeting of the Brooklyn Bar Asso- 
ciation the following resolutions were adopted: 
“ Resolved, That the recent death of the Hon 
Robert Earl, ex-judge and chief justice of the Court 
of Appeals of this State, removes from our midst 
an eminent jurist who, in the honest, faithful and 
capable discharge of his duties had rendered ser- 
vices of incalculable value to the entire community 
and who had especially endeared himself to the bar 
by the sterling qualities as judge exhibited by him 
through his long service in the highest court of the 
State. Resolved, That his eminent character as 
lawyer, judge and citizen will ever remain as a 
forcible example of the best type of American citi- 
zenship.” Remarks were made by Gen. George W. 
Wingate, James D. Bell, H. B. Hubbard and George 
Fisher, expressing the high sense entertained by the 
bar of the character and services of Judge Earl as 
one of the most respected judges of the Court of 
Appeals. 


The Post-Express does not believe that condi- 
tions of which complaints are now so general can 
be remedied except in the following manner: In 
the first place, the salaries should be equalized, so 
as to remove the temptation, now constantly before 
the judges, to seek assignments outside of the dis- 
tricts in which they were elected. In the second 
place, political influence should be eliminated from 
the judicial system by taking from the governor the 
power of designating judges to hold trial terms and 
to sit on Appellate Divisions. This power should 
be lodged in the Court of Appeals. It is of the 
highest importance that the executive, legislative 
and judicial branches of our government should be 
kept entirely separate. When one encroaches upo 
the prerogatives of another, the real interests, ‘nd 
| possibly the liberties, of the people are threatened.-- 
Post-Express (Rochester). 





Chief Justice Henry McIver died at his home in 
| Cheraw, S. C., on January twelfth, aged seventy-six 
| years. The chief justice was born near Society Hill, 
S. C., on September 25, 1826. He was educated at 
the South Carolina College, receiving his degree 
in 1846. In 1849 he married Miss Caroline Powe. 


Having begun to practice law in Cheraw in 1848, he 
became prosecuting attorney for the district from 
1853. During the civil war he was an officer in the 
Confederate army, and was twice severely wounded. 
He was elected an associate justice of the Supreme 
Court in 1877, and made chief justice in 1891. 
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